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Executive Summary

In recent years, there has been increasing interest in ecosystem-based management of ocean
resources and recognition that the division of federal and state ocean jurisdictions at 3 nautical
miles from shore complicates ecosystem-based management efforts. The recent Pew Oceans
Commission and the U.S. Commission on Ocean Policy reports call for greater coordination
between federal and state governments for the management of ocean resources.

The Marine Life Protection Act (MLPA) calls for the use of ecosystem-based management as it
seeks to protect the structure, function, and integrity of ecosystems rather than to protect
individual species. A memorandum of understanding (MOU) between the California Resources
Agency, California Department of Fish and Game, and Resources Legacy Fund Foundation
establishing the California Marine Life Protection Act Initiative stipulates “the development of
recommendations for coordinating the management of marine protected areas with the federal
government by November 2006.” The MOU further states that the recommendations will draw
from the U.S. Commission on Ocean Policy and the Pew Oceans Commission. This report
seeks to describe opportunities for coordination and collaboration between the federal and
state governments for managing marine protected areas designated through the MLPA
process.

The recommendations drawn from this report are organized by management function and
summarized below. Please see the text of the report for a more detailed description of each
recommendation.

Oversight coordinating bodies

The potential for coordination among high-level decision-makers between California state
agencies and among the states of California, Oregon, and Washington has increased
substantially in the last few years. The California Ocean Protection Council (OPC) was
established in 2004 with the express purpose of coordinating activities of ocean-related
agencies. The OPC Steering Committee, consisting of high-level decision-makers of thirteen
state agencies, met for the first time in August 2006 and is expected to meet semi-annually.
The West Coast Governors’ Agreement on Ocean Health, announced in September 2006, also
represents a significant effort to coordinate activities among the states of California, Oregon,
and Washington. While it may be too early to evaluate these nascent coordinating bodies,
there is significant increased potential for high-level coordination in which federal agencies can
become involved.

Recommendation 1: Establish a Federal Ocean Protection Council Working Group,
consisting of the existing OPC Steering Committee and regional representatives of
federal agencies that would address all ocean and coastal management issues and
which would meet at regularly scheduled OPC Steering Committee meetings.

Recommendation 2: Establish a working group between representatives of the states of
California, Oregon, and Washington; and representatives of federal agencies with
interest in MPAs.

Design of MPA’s in federal waters

There is currently a moderate degree of federal-state coordination in the effort to establish
marine protected areas. National Marine Sanctuary Program staff have served as members of
the MLPA Central Coast Regional Stakeholder Group and CDFG staff have served on



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

sanctuary advisory councils considering the establishment of MPAs within sanctuaries. These
efforts to involve federal agency staff should be continued as the MLPA is implemented in
other study regions. CDFG staff have and should continue to provide staff support to the
efforts of the National MPA Center. In addition, efforts to share information and tools should be
continued. However, formal collaboration between state and federal agencies in the design of
MPAs is not recommended at this time because of legal uncertainties and delays in the
designation of MPAs in federal waters.

Recommendation 3: State agencies should provide staff support to federal MPA
designation efforts but the state process to establish MPAs should not be slowed so that
the federal and state processes may occur concurrently.

Education and outreach

Education and public outreach is a management activity for which there has been a moderate
degree of federal-state coordination and collaboration, mainly between CDPR and federal
partners. CDFG has informally partnered with federal agencies for education and public
outreach for MPAs around the Channel Islands. The Elkhorn Slough National Estuarine
Research Reserve, a partnership between CDFG and NOAA, is the only formal CDFG-federal
partnership in the area of education and outreach. The NMSP, NERR, NPS, and USFWS have
substantial existing capacity for education and public outreach that state agencies may be able
to leverage.

Recommendation 4: State agencies should coordinate education and outreach efforts
related to MPAs among themselves and with federal partners. Efforts may include
placing educational dioramas regarding marine protected areas in state parks, national
marine sanctuary visitor centers, estuarine research reserve visitor centers, national
wildlife refuges, and national parks. In addition, educational curricula may be developed
that address the educational mandates of several agencies.

Recommendation 5: Depending upon the success of the 2006 general agreement
signed between the National Marine Sanctuary Program, the Estuarine Reserves
Division, the U.S. Fish and Wildlife Service, and the National Park Service to improve
conservation efforts, state agencies should consider becoming party to the general
agreement.

Surveillance and enforcement

Currently, there is a high degree of federal-state coordination and collaboration with respect to
surveillance and enforcement of marine regulations as evidenced by the joint enforcement
agreements between CDFG and NOAA. However, there are opportunities to improve the
collaboration between CDFG and NOAA, as described below. The NPS has a high degree of
internal capacity in the area of surveillance and enforcement which may be leveraged by state
agencies. Finally, there is a considerable opportunity to improve surveillance and enforcement
functions through a cooperative agreement between state partners, COFG and CDPR.
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Recommendation 6: CDFG should renegotiate the joint enforcement agreement with
NOAA Fisheries to obtain more funding and to arrange for a more consistent stream of
funds. CDFG should discuss with NOAA the possibility of basing federal funding on the
number of marine commercial and recreational fishers rather than tons of landings.

Recommendation 7: CDFG should pursue legal means to access vessel monitoring
system data from NOAA Fisheries in order to better enforce federal laws and prosecute
violators in the state judicial system.

Recommendation 8: CDFG should develop a joint enforcement agreement with the
National Park Service to take advantage of NPS rangers located in coastal NPS lands.

Recommendation 9: CDFG should establish a cooperative enforcement agreement with
CDPR to allow CDPR rangers to enforce the California Fish and Game Code and Title
14 regulations outside the boundaries of CDPR lands.

Water quality programs

There is a high degree of coordination between state and federal agencies with respect to
water quality regulation, largely because California has been delegated authority by USEPA to
implement the Clean Water Act. There is a moderate degree of collaboration between SWRCB
and CDFG to monitor ambient water quality, primarily through SWAMP, State Mussel Watch
and the Bay Protection and Toxic Cleanup programs.

Recommendation 10: CDFG or another monitoring entity should coordinate water
quality monitoring efforts with SWRCB and the regional water quality control boards.

Permitting

Permitting is an area in which the degree of coordination between state and federal agencies
is relatively low. However, the benefits of increased coordination or collaboration are also
relatively low because of distinct jurisdictional boundaries and the fact that the permitting
process does not consume a large share of agencies’ resources. One area which may benefit
from increased coordination and possible collaboration is permitting for aquaculture.

Recommendation 11: Depending on future demand for marine aquaculture permits
within national marine sanctuaries, the CDFG should consider entering into a
memorandum of agreement with the NMSP for joint permitting.

Monitoring and adaptive management

Currently, federal-state coordination and collaboration occurs in several research and
monitoring programs. However, MPA monitoring will require new expertise, tools, and
approaches distinct from monitoring for fisheries management. The NMSP, NPS, NERR, and
USFWS each has certain monitoring capacities that, through expanded partnerships, could aid
in monitoring California’s MPAs. The proposed California Marine Monitoring and Evaluation
Institute could take the lead in developing these working relationships.
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Recommendation 12: CDFG or the proposed California Marine Monitoring and
Evaluation Institute, where appropriate, should develop effective partnerships that would
bring the resources and infrastructure of relevant federal and state science programs to
bear in furthering California’s MPA monitoring strategies.

Recommendation 13: In order to coordinate state and federal monitoring strategies with
respect to MPAsS, the directors of state and federal monitoring programs should have an
advisory role to the proposed California Marine Monitoring and Evaluation Institute.

Recommendation 14: Require that any entity, including state and federal agencies,
seeking funding from the proposed California Marine Monitoring and Evaluation Institute
comply with the institute’s protocols and data standards, ownership, and access
policies. This compatibility would facilitate integration of data collected by federal and
state entities and their partners.

Emergency and contingency planning

Emergency and contingency planning is an activity in which a high degree of federal and state
collaboration is already taking place. CDFG, through its Office of Spill Prevention and
Response (OSPR), is the lead state agency for marine oil spill and other deleterious materials
prevention and response. The State Interagency Oil Spill Committee, chaired by OSPR and
composed of 22 agencies, shares responsibility for oil spill prevention.

Recommendation 15: In order to protect marine resources from the damaging effects of
oil spills, the Marine Region of CDFG should work with OSPR and the USCG to update
the Area Contingency Plan to include MPAs designated as a result of the MLPA
process.

Conclusion

The dynamics of state and federal coordination and collaboration in ocean resource
management are constantly changing. Legislation, budgets, and political will all influence the
potential for state and federal agencies to work together. Because of the changing nature of
state and federal coordination and collaboration, efforts should be made to periodically update
this report and brief decision-makers on the status of efforts to work together.

Recommendation 16: This report should be updated and status reports on MPA
designation processes by California and federal representatives should be made on an
annual basis to the Federal OPC working group (described above). If no such Federal
OPC working group is formed, the updated report and status briefings shall be
presented to the appropriate state and federal bodies.



l. Introduction

A. Need for ecosystem-based management of ocean resources

In recent years there has been an increasing interest in ecosystem-based management of
ocean resources. Ecosystem-based management has been defined many ways but most
definitions include “the protection or restoration of the function, structure, and species
composition of an ecosystem, recognizing that all components are interrelated” (Congressional
Research Service 1994).

The division of federal and state ocean jurisdiction at three nautical miles offshore (with a few
exceptions in California) complicates ecosystem-based management efforts because it divides
some ecosystems into more than one management structure. By focusing on the ecosystem,
rather than political boundaries, decision-makers and managers can coordinate their activities
in order to reduce duplication of efforts and maximize limited resources (U.S. Commission on
Ocean Policy 2004).

At the federal level, eleven of fifteen cabinet-level departments and four independent agencies
play important roles in the development of ocean and coastal policy (U.S. Commission on
Ocean Policy 2004). In California, ocean management is addressed by three agencies:
Resources, Environmental Protection, and Health and Welfare. Within the Resources Agency,
there are twelve departments and commissions that manage ocean and coastal natural
resources. Within the Environmental Protection Agency, there are three departments that
develop ocean water quality standards and regulate waste discharges. Lastly, within the
Health and Welfare Agency, the Department of Health Services protects public health as it
relates to the safety of marine waters, bathing beaches, and seafood consumption (California
Resources Agency 1997).

Within the California state government there is increasing recognition of the need for
coordination between the state and federal government for ocean resource management. The
2004 report, Protecting Our Ocean: California’s Action Strategy, states that “ocean planning
and regulation is fragmented at both the federal level and within California resulting in reduced
efficiency and effectiveness of efforts to ensure clean water, productive habitats, sustainable
fisheries, and functioning recreational beaches” (California Resources Agency and California
Environmental Protection Agency 2004).

B. Introduction to the MLPA and deliverable to the Blue Ribbon Task Force

The Marine Life Protection Act (MLPA) of 1999 directs the State of California to improve the
design and management of a network of marine protected areas (MPAs) in state waters. The
MLPA calls for the use of ecosystem-based management since it seeks to protect the
structure, function, and integrity of ecosystems rather than individual species. To implement
the MLPA, the California Resources Agency and the California Department of Fish and Game
(CDFG) signed a memorandum of understanding (MOU) with the Resources Legacy Fund
Foundation to create a public-private partnership called the Marine Life Protection Act
Initiative. The MOU also stipulated the creation of a blue ribbon task force (BRTF), a panel of
public policy experts created to provide advice on implementing the MLPA, and who would be
supported by the MLPA Initiative staff.
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The MOU between the California Resources Agency, CDFG, and Resources Legacy Fund
Foundation for the MLPA Initiative stipulates “the development of recommendations for
coordinating the management of marine protected areas with the federal government by
November 2006.” The MOU further states that the recommendations will draw upon the U.S.
Commission on Ocean Policy and the Pew Oceans Commission reports.

The purpose of this report is to recommend how federal and state governments can improve
coordination and collaboration in the management of MPAs'. Although the MOU calls for
recommendations on improving coordination, opportunities for improving collaboration, where
relevant, will also be discussed. The report begins with a description of state and federal
agencies with ocean and coastal responsibilities. Secondly, common obstacles to effective
interagency coordination and collaboration are discussed. The recommendations of the Pew
Oceans Commission and the U.S. Commission on Ocean Policy related to federal-state
coordination are then described. The report follows with a description of case studies of other
federal-state interagency coordination efforts in ocean resource management. Institutional
design issues, such as the creation of a federal-state coordination body, are then discussed.
The report lastly identifies potential partnerships between state and federal agencies for some
of the functions of MPA management, such as education and enforcement.

Il. State and Federal Agencies with Ocean and Coastal Resource Responsibilities

A. State agencies

The California Department of Fish and Game (CDFG) has management authority over living
marine resources within state waters (generally between 0 and 3 nautical miles from shore or
around offshore islands, with a few exceptions such as Monterey Bay and including estuarine
areas) as well as authority to regulate fisheries that deliver catch to Californian ports. Thus,
CDFG has some authority beyond state waters and often enforces regulations in this area. In
addition, the CDFG regulates marine aquaculture within state waters (California Fish and
Game Code, section 15000-15007).

The California Department of Parks and Recreation (CDPR) is responsible for almost one-
third of California's scenic coastline and manages coastal wetlands, estuaries, beaches, and
dune systems within State Park System units. Through State Water Bottom Leases?, CDPR
has management authority over fifteen underwater areas, though it does not have authority to
restrict the take of living marine resources. The California Park and Recreation Commission
has the authority to establish, modify, or delete state marine reserves, state marine parks, and
state marine conservation areas, but must have the concurrence of the California Fish and
Game Commission on any proposed restrictions to the extraction of living marine resources
(California Public Resources Code, section 36725).

' The MLPA Initiative recognizes the high degree of potential for collaboration between government, academic,
and non-governmental organizations in the management of MPAs. However, the identification of these
opportunities goes beyond the scope of the present report.

% The submerged land of Point Lobos State Reserve was transferred from the California State Lands Commission
to the California Department of Parks and Recreation in 1960 (Schaub 2006).

10
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The California State Lands Commission has responsibility for leasing state lands, including
submerged lands in state waters (excluding aquaculture which is regulated by the CDFG).
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Figure 1: Legal jurisdictions offshore California (California Resources Agency 1997)

The California Coastal Commission (CCC) regulates the use of land and water in a
legislatively-designated coastal zone. Development in the San Francisco Bay is regulated by
the San Francisco Bay Conservation and Development Commission (BCDC).The coastal
zone varies between several hundred feet above mean high tide in highly urbanized areas and
up to five miles in rural areas and extends to the state water offshore boundary. The California
Coastal Commission’s jurisdiction extends into federal waters because of the federal

11



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

consistency review responsibilities delegated to it under the Coastal Zone Management Act of
1972. Any proposed action by a federal agency that will have a reasonably foreseeable impact
on resources within the coastal zone must be consistent with the policies of the state’s
federally-approved coastal zone management program. Activities proposed by non-federal
applicants for federal licenses or permits, and state agencies or local governments applying for
federal funds are also subject to the federal consistency requirement. The establishment of
MPAs may require a coastal development permit from the CCC or BCDC if public access is
limited or if there is any physical development (such as signage) (California Coastal
Commission 2005).

The State Water Resources Control Board (SWRCB) has regulatory authority over
discharges into marine waters from point and nonpoint sources, as well as other water-quality
related aspects. SWRCB has authority to create state water quality protection areas, including
areas of special biological significance. Regional water quality control boards are the units
within the SWRCB that oversee local management issues throughout the state (California
Marine Life Protection Act Initiative 2005).

B. Federal agencies

The U.S. Department of Defense (DOD) has installations along the California coast for which
there may be a conflict between military activities and protection of natural resources offshore
of the bases. The DOD and CDFG have made efforts in the past to allow for military activities
within MPAs located offshore of military installations. In 1994, Vandenberg Air Force Base
(VAFB) and CDFG signed an MOU establishing which military activities would be considered
“necessary and compatible” with VAFB’s mission and as a result, allowed within the
Vandenberg Marine Resources Protection Act Ecological Reserve® (now called Vandenberg
State Marine Reserve). However, the MOU was never executed (Milton 2006).

The U.S. Air Force established nine danger zones after September 11, 2001 in waters offshore
VAFB, one of which boats can only transit through but cannot stop (danger zone 4).

Governor Schwarzenegger’s California’s Action Strategy of September 2004 declares that
state agencies should coordinate ocean and coastal management activities that impact military
facilities or operations with the DOD (California Resources Agency and California
Environmental Protection Agency 2004).

On January 11, 2005, several representatives of the DOD presented to the BRTF the concerns
of the DOD regarding the establishment of MPAs near military areas. DOD is concerned that
MPAs will limit the ability of the military to fulfill its mission. The representatives noted that
some branches of the military, such as the U.S. Marine Corp, would be more severely affected
by MPAs than other branches as they have a greater need for marine areas for training
(Department of Defense 2005).

® The Vandenberg Marine Resources Protection Act Ecological Reserve was established in 1994 under the
authority of the Marine Resources Protection Act of 1990. The reserve spans 5.8 miles of coastline within the
Vandenberg Air Force Base and extends to the 60’ isobath.
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In order to facilitate coordination between the State of California and the DOD, Mr. Walter
Schobel, Airspace and Offshore Management Flight Chief of the U.S. Air Force, was appointed
to the MLPA Central Coast Regional Stakeholder Group in April 2005.

In March 2006, the U.S. Air Force, in a letter to the California Resources Agency, stated that
“military operating restrictions off Vandenberg Air Force Base’s coast already significantly
protect marine life.” The Air Force further states that an “unqualified MPA” within Vandenberg’s
operating area would be inconsistent with the mission of the Air Force. However, if provided
with additional rules to ensure no mission impact, the Air Force is willing to re-evaluate the
measure (Wolf 2006).

There have been recent efforts to develop a MOU between VAFB and CDFG for CDFG’s
assistance in clearing the danger zones of vessels when VAFB plans to conduct training

operation (Warrington 2006). However, the impetus for the development of the MOU has
slowed until the MPAs in the central coast project area become designated (Milton 2006).

The U.S. Department of Commerce has several agencies with responsibility for ocean and
coastal resources. The National Oceanic and Atmospheric Administration (NOAA)
conducts research and manages ocean resources through three units which have direct
interest in MPA issues: the National MPA Center, the National Marine Sanctuary Program, and
NOAA Fisheries.

National MPA Center was established by Executive Order 13158 of 2000 to oversee
efforts to create a national system of MPAs and to assist government agencies in
participating in this effort. The National MPA Center also supports the MPA Federal
Advisory Committee established under the executive order as well as a Science
Institute which provides scientific information and policy analysis to support the
planning, management and evaluation of the nation’s MPAs (California Marine Life
Protection Act Initiative 2005).

National Marine Sanctuary Program (NMSP) manages 14 marine protected areas
that encompass more than 150,000 square miles of marine and Great Lakes waters
from Washington State to the Florida Keys, and from Lake Huron to American Samoa.
The system includes 13 national marine sanctuaries and the Northwestern Hawaiian
Islands Marine National Monument. Since 1972, the NMSP has worked cooperatively
with the public and federal, state, and local officials to protect sanctuary resources while
allowing compatible commercial and recreational activities. Increasing public awareness
of marine heritage, scientific research, monitoring, exploration, educational programs,
and outreach are the principal tools the NMSP uses to fulfill its mandates. Sanctuaries
have authority for establishing regulations under the National Marine Sanctuaries Act
(NMSA) (Brookhart 2006).

NOAA Fisheries (the National Marine Fisheries Service or NMFS) has regulatory
authority for marine finfishes, invertebrates, and marine mammals other than sea otters
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in waters 3-200 nautical miles from shore. NOAA Fisheries derives its authority from the
Magnuson-Stevens Fisheries Conservation and Management Act of 1976 (Magnuson-
Stevens Act or MSA), the Marine Mammal Protection Act and the federal Endangered
Species Act. Under the MSA, NOAA Fisheries manages any fishery that is the subject
of a fishery management plan (FMP) developed by regional fishery management
councils (see below) as well as some non-FMP species (California Marine Life
Protection Act Initiative 2005).

Pacific Fishery Management Council (PFMC) is one of eight regional fishery
management organizations established by the Magnuson-Stevens Act. The councils
develop fishery management plans for fisheries between 3 and 200 nautical miles of
shore; these plans must be approved by the secretary of commerce and are
implemented by NOAA Fisheries. The secretary of commerce, acting through NOAA
Fisheries, has management authority for approximately 80 species of finfishes, primarily
those associated with the bottom (groundfish), but also others such as highly migratory
species (California Marine Life Protection Act Initiative 2005).

National Estuarine Research Reserve System (NERRS) is a network of terrestrial
and aquatic areas established for long-term research, education and stewardship.
Within California, there are three national estuarine research reserves, one each in
Elkhorn Slough, the Tijuana River, and San Francisco Bay. NOAA manages them jointly
with CDFG, CDPR, and San Francisco State University, respectively. Long-term
research, stewardship, and public education are the main objectives of the reserves.
NOAA provides 70% of the sites’ funding, while the state partner is required to provide
the remaining 30%. Enforcement activities generally are the responsibility of the state
partners (Goldfarb 2005).

The U.S. Department of Interior has several agencies with responsibility for ocean and
coastal resources.

United States Fish and Wildlife Service (USFWS) conserves, protects and enhances
populations of fish, other wildlife, and plants and manages the system of National
Wildlife Refuges. The system includes the following coastal refuges in California: Castle
Rock, Humboldt Bay, San Pablo Bay, Marin Islands, Farallon, Don Edwards San
Francisco Bay, Salinas River, Guadelupe-Nipomo Dunes, Seal Beach, and the Tijuana
Slough.

National Park Service (NPS) has several park lands located along the California coast
including Redwood National Park, Point Reyes National Seashore, Golden Gate
National Recreation Area, Channel Islands National Park and the Cabrillo National
Monument. The typical seaward boundary of coastal national park lands extends to
1000 feet offshore, with the exception of the Channel Islands National Park which has a
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seaward boundary that extends to 1 nautical mile*. The National Park Service regulates
the use of the seabed within these 1000 feet but there is ambiguity as to its authority to
regulate the harvest of living marine resources (Neubacher 2006). Please see section
V(A) for a more detailed description of the role of the Channel Islands National Park in
the management of MPAs in the Channel Islands.

Bureau of Land Management (BLM) has management responsibility for the California
Coastal National Monument established in 2000, which extends from shore to twelve
nautical miles seaward and is composed of thousands of small rocks and pinnacles
above mean high tide. The primary purpose of the monument is to protect geological
values, including habitat. The BLM would need to work through the regulatory process
of the California Fish and Game Commission to establish regulations affecting living
marine resources in state waters adjacent to any part of the monument. The BLM
manages living marine resources in cooperation with CDFG; a memorandum of
understanding formalizes this agreement and includes the CDPR (California Marine Life
Protection Act Initiative 2005; Hanks 2006).

U.S. Minerals Management Service (MMS) manages the nation's natural gas, oil and
other mineral resources on the outer continental shelf.

Please see Appendix A for maps of federal and state agency areas of operation along
the coast.

lll. Introduction to Interagency Coordination and Collaboration

A. Definitions of coordination and collaboration

Difficult interagency working relationships have often been cited as a significant barrier to
effective program implementation (Bardach 1998). The Reinventing Government philosophy of
Osborne and Gaebler in the early 1990s promoted interagency coordination and collaboration
as ways for government to manage for results rather than for outputs (Osborne and Gaebler
1992). Interagency collaboration has been increasingly recognized as an important element in
program implementation and is among the criteria for the Ford Foundation and Kennedy
School of Government’s Innovations in American Government awards.

It is important to note the difference between coordination and collaboration. Coordination can
be defined as “the harmonious functioning of parts for effective results” (Merriam-Webster
Dictionary 2006). An example of coordination may be clarifying existing divisions of labor
between agencies. Collaboration can be defined as “working jointly with others or together
especially in an intellectual endeavor” (Merriam-Webster Dictionary 2006). One example of
collaboration would be a two or more agencies operating joint enforcement teams.

4 Adjacent to the Golden Gate National Recreation Area, there are several underwater areas (mostly former
military properties) that remain the property of the federal government (Ueber 2006)
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While the MOU that established the Marine Life Protection Act Initiative calls for
recommendations to improve coordination, opportunities to improve collaboration will also be
discussed. Efforts have been made to be explicit in this report about which recommendations
call for coordination and which call for collaboration.

B. Goals of interagency coordination and collaboration

There are two primary goals of interagency coordination and collaboration: 1) cost-savings to
the tax-payer; and 2) performance enhancement. Cost-savings can be achieved when one
agency benefits from the comparative advantage of another agency to provide a service. For
example, an agreement between a health department and a housing authority for the latter to
test for lead paint during routine inspections of apartments may allow detection of lead paint at
a cost lower than what the health department would have spent on their own inspections.

Performance enhancement occurs when two or more agencies work together to meet their
missions and the needs of the public. The opportunity for performance enhancement occurs
when problems are conceptualized more holistically than each specialized agency is capable
of doing alone and the resources necessary to solve these problems are obtained. For
example, performance is enhanced when welfare agencies work together with health and
human services agencies to provide health services to individuals who may have initially
sought only job training from the welfare agency.

C. Obstacles to effective coordination and collaboration

Despite the benefits described above, there are several obstacles to agencies effectively
working together.

1. Differing organizational missions and performance evaluation

First of all, government structures have become more specialized since the Progressive Era of
the early 20" century. Agencies have distinct missions and personnel within those agencies
often identify themselves with a particular epistemological community. It is often difficult for
members of one epistemological community to collaborate with those from another community.
In addition, performance evaluation has traditionally been based upon meeting the goals of the
home agency rather than the goals of the interagency collaboration.

2. Protection of “turf”’, including mission and resources

Second, government bureaucracies tend to protect their “turf” or the jurisdiction of the agency
and resources needed to accomplish the agency’s mission. Bardach (1998) theorizes that
agencies with similar missions and who compete for the same resources will distrust each
others’ motivations, fear each other’s enhanced visability, hide information about available
resources, and as a result, will experience greater difficulty working together.

3. Differing operational procedures

Third, interagency coordination and collaboration may be hindered when agencies have
incompatible procedures, processes, data, and computer systems (Government Accountability
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Office 2005). An example of one such obstacle may differing procedures for the approval of
spending which may lead to delays in working together.

4. Risk to leaders who initiate coordination or collaboration

Lastly, potential leaders of interagency collaborations may not be willing to step forward and
assume the burdens of leadership. Although there are certainly people who are motivated by
serving the public interest for various reasons, there is a greater incentive to invest time and
energy in increasing the agency’s capacity to do its own internal and self-contained tasks
(Bardach 1998).

IV. Pew Oceans Commission’s and U.S. Ocean Commission’s Recommendations
Regarding Federal-State Coordination

U.S. ocean policy has recently undergone assessments by two commissions, the Pew Oceans
Commission and the U.S. Commission on Ocean Policy. The two commission reports
represent the first holistic review of U.S. ocean policy since the Stratton Commission report of
1969. The Pew Oceans Commission is an independent, privately financed review of U.S.
policy with respect to living marine resources. The Pew Oceans Commission’s 18 members
were appointed in June 2000 and worked over the course of two and half years to develop
their recommendations which were published in May 2003.

The U.S. Commission on Ocean Policy was established by Congress through passage of the
Coastal Act of 2000. The President appointed the 16 members of the Commission who held 16
public meetings, 18 regional site visits and received hundreds of presentations and public
comments. The U.S. Commission on Ocean Policy released its final report in September 2004.

The Pew Oceans Commission and U.S. Commission on Ocean Policy share a number of
policy recommendations for improving ocean resource management. There are several
recommendations that directly address federal and state coordination, described below.
However, recommendations that indirectly address federal and state coordination are
described more thoroughly in Appendix C of this report. In addition, an analysis of efforts to
implement the Pew Oceans Commission and U.S. Commission on Ocean Policy
recommendations can also be found in Appendix C.

A. Establish a Presidential Council of Advisors

The U.S.Commission on Ocean Policy recommends the establishment of a President’s Council
of Advisors composed of governors of coastal states and other appropriate state, territorial,
tribal and local government representatives; and individuals from the private sector, research
institutions, and non-governmental organizations. The purpose of the council of advisors would
be to advise the President on ocean and coastal policy matters. The council of advisors would
be co-chaired by the Assistant to the President and a nonfederal member of the council (U.S.
Commission on Ocean Policy 2004).
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B. Establish regional ocean councils

Both the Pew Oceans Commission and the U.S. Commission on Ocean Policy recommend the
establishment of regional ocean councils. However, the commissions differ in that the Pew
Oceans Commission recommends that the councils be established by statute whereas the
U.S.Commission on Ocean Policy recommends the councils be voluntary and more flexible in
their purpose and structure.

The Pew Oceans Commission recommends the establishment of regional ocean ecosystem
councils that would preliminarily be based upon current federal fisheries management councils
but could be changed at a later date. The council would be composed of federal, state and
tribal representatives whose main task would be to develop and oversee the implementation of
regional ocean governance plans. The regional ocean governance plan would address the
following issues: management of living marine resources, protection of habitat, protection of
water quality, and management of development affecting marine ecosystem health. All
regional ocean governance plans would need approval from the head of the National Oceans
Agency (discussed in Appendix B). The regional ocean council would be a coordinating body
while leaving the day-to-day management to the appropriate authorities, such as federal
marine fisheries management to NOAA Fisheries and the regional fishery management
councils.

The U.S. Commission on Ocean Policy states that the purpose of the regional ocean councils
is to facilitate more coordinated and collaborative approaches to realizing opportunities and
addressing concerns in the region. The councils would develop regional goals and priorities
and identify the best mechanism for responding to each issue. The councils would also work
with the President’s Council of Advisors on Ocean Policy (described in Appendix B) to
communicate regional needs at the national level and better address issues of national
importance in the regions. The U.S. Commission on Ocean Policy states that the regional
councils should be flexible in nature, with the participants in development deciding the
structure, function, and membership of the group. Like the Pew Oceans Commission, the U.S.
Commission on Ocean Policy recommends that the councils be established at a regional scale
similar to those of the current federal fishery management councils. The proposed regional
ocean councils are not intended to supplant any existing authorities, such as the regional
fishery management councils, state agencies, and tribal governments. However, the function
and structure of the regional councils may change over time and may allow the council to enter
into interstate compacts, interagency agreements, or changes to regulatory requirements.
Please see Table 1 for a comparison of Pew Oceans Commission and U.S. Commission on
Ocean Policy recommendations regarding federal state coordination.
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Table 1: Comparison of Pew Oceans Commission and U.S. Commission on Ocean Policy
recommendations with respect to federal-state coordination

Comparison of recommendations regarding federal/state coordination of ocean resources

Recommendations

Pew Ocean Commission (2003)

U.S. Ocean Commission (2004)

1. Establish a Presidental
Council of Advisors

not addressed

Presidential Council of Advisors

2a. Membership

n/a Governors of coastal states and other
appropriate state, territorial, tribal and local
. government representatives; and individuals
1a. Membership from the private sector, research institutions,
and non-governmental organizations
n/a Co-chaired by the Assistant to the President
1b. Chairmanship and a nonfederal members of the Council
n/a Advise the President on ocean and coastal
1c. Purpose policy matters
2. Establish Regional Ocean |Established by statute Voluntary
Councils
Federal, state and tribal Flexible

representatives

2b. Chairmanship

not addressed

not addressed

2c. Purpose

Develop and oversee the
implementation of regional ocean
governance plans

Facilitate more coordinated and collaborative
approaches to realizing opportunities and
addressing concerns in the region

2d. Geographic scale

Initially through regional fisheries
management councils but may
be modified in the future

Similar to those of the current federal fisheries
management councils

V. Case Studies of Federal-State Coordination or Collaboration in Ocean Resource

Management

There are several examples of federal and state agencies working together in ocean resource
management including the MPAs around the Channel Islands, Florida Keys National Marine
Sanctuary, and fisheries management in general. In addition, there are several new
interagency collaborations, such as the Gulf of Mexico Alliance, which may give insight into
efforts by federal and state agencies to work together.
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A. Channel Islands MPAs

The Channel Islands off the coast of Santa Barbara, California were designated as both a
national park and a national marine sanctuary in 1980. The Channel Islands National Park
(CINP) encompasses the islands of San Miguel, Santa Rosa, Santa Cruz, Anacapa, and Santa
Barbara, including the rock islets, submerged lands, and waters within one nautical mile of
each island. The Channel Islands National Marine Sanctuary (CINMS) encompasses the same
five islands plus Richardson Rock and Castle Rock, including the area from mean high tide to
six miles offshore. As mentioned previously, the California State Lands Commission has
jurisdiction of submerged land from mean high tide to three nautical miles offshore while CDFG
has jurisdiction over living marine resources in the same area. As a result, there is overlapping
jurisdiction between the NPS, National Marine Sanctuary Program, California State Lands
Commission, and CDFG between mean high tide and one nautical mile offshore. Jurisdiction
of the National Marine Sanctuary Program, California State Lands Commission, and CDFG
overlap between mean high tide and three nautical miles offshore (see figure 2).

In 1998 a group of recreational fishermen from Oxnard, the Channel Islands Marine Resources
Restoration Committee submitted a proposal for marine reserves in the Channel Islands to the
California Fish and Game Commission (FGC). The proposal was debated within the FGC for
about one year. The CINMS then approached the CDFG to create a joint federal-state
partnership to consider the establishment of marine reserves within the CINMS. The sanctuary
advisory council, an advisory group to the sanctuary manager, created the Channel Islands
Marine Reserves Working Group to advise the sanctuary advisory council on establishing
MPAs. The Channel Islands Marine Reserves Working Group consisted of 17 members who
were chosen to represent various stakeholder groups. The Channel Islands Marine Reserves
Working Group process ensued over four years to develop proposals for MPAs in state and
federal waters. In October 2002, the FGC approved the establishment of ten state marine
reserves and two state marine conservation areas (one allowing limited recreational fishing
only and one allowing limited recreational and commercial fishing) encompassing a total of 102
square nautical miles, or 19% of the state waters within the CINMS (see figure 2). The process
to designate the complementary federal portions of these MPAs is underway (see below).
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California and Federal Agency Coastal Areas of Operation

In the Channel Islands Area
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Figure 2: Map of California and federal agency coastal areas of operation and existing MPAs in state
waters in the Channel Islands (Paulo Serpa, CDFG).

There is a high level of collaboration between federal and state agencies with respect to law
enforcement of the MPAs in the Channel Islands. CDFG has three lieutenants and four
boarding officers based in Santa Barbara and Ventura Counties that conduct enforcement
operations in the Channel Islands. The CDFG has stationed a patrol vessel, the Swordfish, in
Ventura for the purposes of patrolling the Channel Islands. An additional patrol vessel is
stationed in Dana Point, Orange County, and assists with enforcement in the islands. Several
skiffs can be used as weather permits but do not regularly patrol the islands. Lastly, the CDFG
has two airplanes that conduct regular patrols over the islands (Davis and Moretti 2005).

The CINMS has no dedicated federal enforcement agents. However, the CINMS has 2
research vessels which spend an average of 180 days on the water and can report violations,
thus serving as additional deterrence. In addition, the CINMS has an airplane that conducts
surveillance twice a week and can communicate with CDFG via radio (Davis and Moretti
2005). In 2002, NOAA and CDFG signed a Cooperative Enforcement Agreement (CEA) to
assist the Department of Commerce in carrying out law enforcement responsibilities under the
National Marine Sanctuaries Act (NMSA) and other NOAA resource protection statutes and
regulations. Under this agreement, CDFG wardens were deputized as Federal law
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enforcement agents and authorized to enforce the NMSA and its regulations. Between 2002
and 2005 the CDFG received $80,000 per year in return for providing enforcement patrols of
CINMS. However, federal funding for cooperative enforcement agreements has ceased and
the reimbursement from NOAA to CDFG has decreased to $10,000 for fiscal year 2005-2006,
$57,000 for fiscal year 2006-2007, and $14,000 for fiscal year 2007-2008 (California
Department of Fish and Game and Monterey Bay Sanctuary Foundation 2005b; Warrington
2006).

The Channel Islands National Park currently employs nine full time and three seasonal law
enforcement rangers, of which three are dedicated fulltime to marine patrol with an emphasis
on MPA enforcement. Enforcement assets include three patrol boats moored at the islands
and three additional boats in Ventura. CINP rangers have the authority to enforce all CDFG
regulations, by assimilating them as federal regulations within the National Park waters out to
one nautical mile from the islands.

In addition, NPS has an agreement with the U.S. Coast Guard to conduct joint fisheries patrols
of MPAs by U.S. Coast Guard helicopters twice per week and on call as available. There
currently is no agreement between CINPS and the CINMS for cooperative law enforcement
although a general agreement regarding cooperative conservation efforts between the NMSP,
Estuarine Reserves Division, USFWS, and NPS was signed in August 2006 (please see
section VI (B)(2) for details) (Fitzgerald 2006).

The CINP, CINMS, and CDFG have partnered with California Sea Grant to publish and
distribute flyers that illustrate the boundaries and regulations associated with each MPA (Davis
and Moretti 2005).

Communication between enforcement agencies has been noted as a challenge in the Channel
Islands. In some cases, agencies are unaware, or slow to become aware of, enforcement
actions taken by other agencies. An enforcement officer may issue a warning to a violator
without the knowledge that the person had already been cited for the same violation by a
different agency. Suggested changes to address this challenge include better coordination and
training. The development of a strategic enforcement plan, including systematic operations and
coordination, has been identified as a possible tool for improved coordination (Davis and
Moretti 2005).

Nevertheless, according to Davis and Moretti (2005) the local cooperative work between the
CDFG, CINP, and CINMS is considered “especially beneficial” to the management of the
Channel Islands MPAs. Davis and Moretti state, “the [C]DFG has effectively leveraged staff
time and enforcement jurisdiction in state waters to gain the education/outreach and
research/monitoring capabilities of national marine sanctuaries and national parks” (Davis and
Moretti 2005).

A monitoring program is in place within and adjacent to the new Channel Islands MPAs. The
program is a cooperative venture among state and federal agencies, universities and other
research institutions, and fishermen. The collaboration is informal in nature; commitments have

22



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

not been formalized in a memorandum of understanding. In 2004, the CDFG partnered with
the NPS, the Partnership for Interdisciplinary Studies of Coastal Oceans, and the University of
California, Santa Barbara, for data collection. CDFG also partnered with a private
environmental consulting firm, Tenera Environmental, for data analysis (Ugoretz 2006). The
program builds on existing long-term monitoring programs, in particular those established by
NPS, and is obtaining data, intertidally and in shallow and deep water, at all of the MPAs in
order to determine changes in species diversity, relative abundance, and size distribution
(California Marine Life Protection Act Initiative 2005). The strengths of the Channel Islands
MPA monitoring program include rapidly establishing baseline data on species of fisheries
significance in shallow subtidal habitats, incorporating socioeconomic monitoring, engaging
regional science capacities, and piloting new monitoring techniques (Chornesky 2005).
However, the program could be improved by ensuring a dedicated stream of funds, formalizing
agency commitments, and greater coordination of the program, among others (Chornesky
2005).

Upon the FGC'’s establishment of the MPAs in state waters, CINMS initiated the federal
process to consider establishing a network of MPAs to complement the MPAs in state waters.
CINMS staff worked with the Pacific Fishery Management Council (PFMC) and NOAA
Fisheries to develop a set of MPA alternatives and associated regulations. The PFMC is given
the opportunity to draft sanctuary fishing regulations to meet sanctuary goals and objectives.
The PFMC established a marine reserves subcommittee to review the CINMS draft
environmental impact statement and provide recommendations to the council members. The
subcommittee has been meeting regularly for several years to discuss the issue of MPAs
(California Marine Life Protection Act Initiative 2005). At the time of writing, CINMS has
released the Draft Environmental Impact Statement for MPAs and for changes to its
designation document. Public comment will be received through January 2007.

Designation and management of the MPAs around the Channel Islands can largely been seen
as a successful case study of state and federal collaboration. The CINMS and CDFG worked
collaboratively to guide and provide information to a stakeholder designation process which
was implemented relatively quickly at the state level but delayed substantially at the federal
level. The enforcement capacity of CDFG is leveraged successfully for the capacity of the
CINMS and CINP in the areas of education and public outreach. Lastly, federal and state
agencies are collaborating successfully in monitoring with limited resources but there are no
current structures to formalize or institutionalize these relationships or to dedicate funds for
monitoring activities specific to marine protected areas.

B. Florida Keys National Marine Sanctuary’s federal-state coordinating bodies

The Florida Keys National Marine Sanctuary (FKNMS) represents an important example of
local, state and federal coordination in ocean resource management. The FKNMS was
designated in 1990 to protect the marine resources of the Florida Keys, educate the public
about this environment, promote marine research, and develop a sanctuary management plan
that would regulate human activities that adversely affect the resources of the FKNMS (Suman
1997). NOAA developed a Final Management Plan and Environmental Impact Assessment,

23



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

which was released to the public in 1994. The Management Plan describes the roles of state
and federal agencies in the management of the FKNMS.

The National Marine Sanctuaries Act (NMSA) provides the legal basis for federal-state
coordination in the FKNMS. One of the mandates of the NMSA is “to develop and implement
coordinated plans for the protection and management of [national marine sanctuaries] with
appropriate Federal, State, and local governments, Native American tribes and organizations,
international organizations, and other public and private interests concerned with the
continuing health and resilience of these marine areas” (16 U.S.C. 1431-1445 1972). The
NMSA further allows NOAA to “enter into cooperative or financial agreements with states, local
governments, regional agencies, inter-state agencies, and other persons” (16 U.S.C. 1431-
1445 §311(a)).

To ensure Florida’s input and participation in the FKNMS development process, the State of
Florida Inter-Agency Management Committee (IMC), comprised of state agency heads in
coastal zone management, was formed (Suman 1997).

Inter-Agency Management Committee (IMC)
Florida Department of Natural Resources (FDNR)
Florida Department of Environmental Regulation
(FDER)

Florida Department of Community Affairs (FDCA)
Governor’s Office

The IMC helped form the voluntary Inter-Agency Core Group in 1991 which joined together
resource managers from federal, state, and local agencies in an early attempt to prioritize
management strategies and coordinate management options. Subgroups of individuals from
federal and state agencies helped draft the FKNMS management plan.

NOAA, USEPA, DOI, USACE, US Coast Guard (USCG), the governor of Florida, South Florida
Water Management District, and the municipalities of Monroe County then signed the
Interagency Compact Agreement. The Interagency Compact Agreement is the formal
commitment to the management process, recognition of the Inter-Agency Core Group, and
agreement to abide by specified conflict resolution processes.

The final management plan details ten action plans that establish a cooperative management
structure and details which agencies will take the lead in the action plan. For each action plan
there are activity-specific memoranda of agreement between federal and state agencies such
as the Cooperative Enforcement Agreement, the Submerged Cultural Resources Agreement,
and the Protocol for Emergency Response Notification, among others.
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Table 2: Membership in FKNMS Inter-Agency Core Group (Suman 1997)

Federal agencies
¢ National Park Service (NPS)
e U.S. Fish and Wildlife Service (USFWS)
e Environmental Protection Agency (USEPA)
¢ National Oceanic and Atmospheric Administration (NOAA)
State agencies
e Florida Department of Environmental Regulation, Coastal
Management
e Florida Department of Natural Resources, Bureau of Natural
and Cultural Resources, Bureau of Sanctuaries and Research
Reserves, and the Marine Research Institute
e Florida Department of Community Affairs
e Governor’s Office
Local agencies
e South Florida Water Management District
e Monroe County Department of Marine Resources

November 8, 2006

A Co-Trustees Agreement signed between NOAA and the state of Florida specifies that the co-
trustees will cooperatively manage the FKNMS in a manner consistent with the management

plan and activity-specific memoranda of agreements.

Table 3: Tools for establishing federal-state coordination in the FKNMS (Suman 1997)

e Inter-Agency Compact Agreement- formal commitment to
implement the management plan and recognition of Inter-
Agency Group

e Activity-specific memoranda of agreement (e.g.
Cooperative Enforcement Agreement)

e Co-Trustees Agreement- formal commitment between
NOAA and the trustees of Florida

Suman (1997) identifies six factors responsible for the high level of federal-state cooperation in

the FKNMS case:

1. Clear legal mandate in NMSA and FKNMSPA to establish federal-state partnerships.
2. Shared federal and state concern for the ecosystem health of the Florida Keys
3. Improvement of federal-state relationships from conflictual between 1960-1975 to

cooperative from 1975 to the present.
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4. Recognition that Monroe County’s prior efforts to establish a marine reserve were
vulnerable to local political attack. Initiation of a federal-state process shifted debate
away from local politics.

5. Inclusion of state sovereign lands in the sanctuary.

6. Recognition of the importance of ecosystem management by state and federal resource
managers.

Suman also identifies local opposition, the enormity of proposed tasks, and budgetary
uncertainty as the greatest obstacles to robust federal-state cooperation in the FKNMS
(Suman 1997).

C. Gulf of Mexico Alliance, Governors’ Action Plan for Healthy and Resilient Coasts

In the spring of 2004, Governor Bush of Florida extended an invitation to the governors of
other Gulf of Mexico states to work together on improving the health of the gulf. The resulting
Gulf of Mexico Alliance, including the governors of Alabama, Florida, Louisiana, Mississippi,
and Texas, was established in March 2006. The alliance is also working through the Gulf of
Mexico States Accord to facilitate involvement of six Mexican states in the collaboration. The
Bush Administration’s U.S. Ocean Action Plan supports the Gulf of Mexico Alliance as a
regional partnership (Bush 2004).

The alliance is supported by a Gulf of Mexico Regional Partnership Federal Workgroup
consisting of 13 federal agencies led by USEPA and NOAA. The purpose of the workgroup is
to:

e Support regional leadership of the five gulf states;
e Supplement gulf coast recovery and rebuilding efforts in a coordinated manner;
e Provide local resource managers with state/federal data and decision-support tools; and

e Build upon existing partnerships in the Gulf; including the non-regulatory USEPA Gulf of
Mexico Program (Gulf of Mexico Alliance 2006).

The Gulf of Mexico Alliance Governors’ Action Plan identifies five priorities for initial focus of
action, including:

e Water quality for healthy beaches and shellfish beds;

e Wetland and coastal conservation and restoration;

e Environmental education;

e I|dentification and characterization of Gulf habitats; and

e Reductions in nutrient inputs to coastal ecosystems (Gulf of Mexico Alliance 2006).
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The Gulf of Mexico Regional Partnership Federal Workgroup

Council on Environmental Quality

National Aeronautics and Space Administration (NASA)
National Science Foundation

U.S. Army Corps of Engineers

U.S. Department of Agriculture

U.S. Department of Commerce/National Oceanic and Atmospheric
Administration

U.S. Department of Defense/U.S. Navy

U.S. Department of Energy

U.S. Department of Interior

U.S. Department of Health and Human Services/Food and Drug
Administration

U.S. Department of State

e U.S. Department of Transportation

e U.S. Environmental Protection Agency

Within the five priorities, eleven goals are established to be accomplished in 36 months or by
March 2009. To accomplish each goal, several outcomes and commitments are detailed. Both
state and federal agencies have committed to achieve the 36-month outcomes (Gulf of Mexico
Alliance 2006).

For example, for the Alliance’s wetland and coastal conservation and restoration priority, the
state of Louisiana would take the lead for regional coordination. The Louisiana Spatial
Reference Center at Louisiana State University, the USEPA, NOAA, USACE, USFWS, and
USGS will lead serve as “action leads”. Finally other collaborators and contributors would
include the states of Alabama, Florida, Mississippi, Texas; the Gulf of Mexico Foundation;
Coastal America; MMS; National Science Foundation (NSF); State Department; USACE;
USFWS; University of Colorado Natural Hazards Center; The Nature Conservancy; and NPS
(Gulf of Mexico Alliance 2006).

One of the action items under the wetland and coastal conservation and restoration priority is
to “streamline coastal restoration and conservation efforts”. To accomplish this, the Governors’
Action Plan calls for the establishment of a Gulf of Mexico Alliance Regional Restoration
Coordination Team made up of Gulf States, federal agencies, and other private-sector partners
in order to “identify regional priority sites for conservation and restoration, fund conservation
and restoration projects more efficiently and resolve policy roadblocks to successfully conserve
and restore vital coastal habitat” (Gulf of Mexico Alliance 2006).
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D. State-federal collaboration in fisheries management

Fisheries management is example of collaboration between federal and state governments.
Prior to the passage of the Magnuson-Stevens Fishery Conservation and Management Act
(Magnuson-Stevens Act or MSA) in 1975, states managed fisheries within their waters
(generally out to 3 nautical miles) while fishing in waters outside 3 nautical miles was not
regulated (Weber and ludicello-Martley 2005). However, the early 1970s saw frustration
among federal policy makers with ineffective state management and a dramatic expansion of
foreign fishing off U.S. shores. Congress responded by passing the MSA which claimed U.S.
jurisdiction over fisheries within 200 miles of U.S. shores, known as the Exclusive Economic
Zone (EEZ), and established the governance structure for federal fisheries management.

There is significant collaboration between California and the federal government on several
activities within federal fisheries management. First of all, in federal and to a lesser extent state
fisheries management processes, stock assessments are often developed. CDFG employees
often help to develop federal stock assessments through their participation in management
teams of the PFMC. The management team is given the task of monitoring fisheries and
preparing fishery management plans, stock assessments, and impact analyses. Federal-state
collaboration is also promoted through the participation of state scientists on the PFMC
Scientific and Statistical Committee (SSC). The SSC provides multidisciplinary peer review of
proposed fishery management actions, including reviewing stock assessments, assessment
methods, and biological, economic and social impact analyses.

The director of CDFG is a voting member of the PFMC and as such votes on any regulatory
actions that the management team proposes.

Enforcement of fisheries management is an activity in which there is an especially high
level of state and federal collaboration. Enforcement efforts were first coordinated through a
1978 memorandum of understanding between NOAA and CDFG. A cooperative
enforcement agreement (CEA) to cross-deputize state wardens to enforce federal law was
signed in 2002 followed by a joint enforcement agreement (JEA) for the transfer of monies
from NOAA to CDFG. Please see section VI(B)(3) for a more detailed explanation of the
agreement.

Table 4 below illustrates the management functions of fisheries management and the role of
the federal and state governments in fulfilling those functions.
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Table 4: Fisheries management functions and tasks (Weber and Ludicello-Martley 2005)

Table 2. Management Functions and Tasks

Management function MNMFS Ciounedl Oxher federal States Industry
agencles

1. Policy making and evaluation

Scoping problems X X X X

Setting objectives X X

Long-range planning X 7

Research X X

Fublic education X X X

2. Productive capacity of the Mshary
Monitoring habitat X X
Muonitoring condition of stock X X

3. Compliance with rules
Implementation and enforcement X X

4. Fishery harvest

Stock assessment X X
Harvest planning X X
Harvest monitoring X X

5. Fishery access

Membershipiexclusion X X
Harvest allocation X X
Trarsfer of membership X X

&. Resowrce use coordination

Flanning the coordination of X X X
different harvest reglmes

and strategles

7. Returning optimum value

Supply planning X
Product quality X X X
Product diversity X

VI. Opportunities for Federal-State Coordination and Collaboration in the Management
of MPAs in California

Recommendations for federal-state collaboration in the management of MPAs specific to
California are divided between recommendations for an oversight coordinating body and
recommendations for specific management activities. Within management activities,
opportunities for federal and state agencies to work together are described in the areas of
design of MPAs in federal waters, public education and outreach, surveillance and
enforcement, water quality programs, permitting, monitoring and adaptive management, and
emergency and contingency planning.

A. Recommendations for an oversight coordinating body

Imperial (2005) identifies the need for “institutional level” coordination or efforts to formalize
shared policies, rules, norms, practices, procedures, and processes such as development of a
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memorandum of understanding. It may also entail the development of a coordinating
organization that “performs a variety of functions such as serving as conveners, catalysts for
action, conduits for information and advocacy, organizers, funders, technical assistance
providers, capacity builders, partners, dispute resolvers, or facilitators” (Imperial 2005).

There are a variety of structures and possible memberships of an oversight coordinating body.
This report addresses two potential bodies, one working at the state level and one at the
regional level.

1. Federal Ocean Protection Council working group

Recommendation 1: Establish a Federal Ocean Protection Council Working Group, consisting
of the existing OPC Steering Committee and regional representatives of federal agencies that
would address all ocean and coastal management issues and which would meet at regularly
scheduled OPC Steering Committee meetings.

The California Ocean Protection Act of 2004 created the California Ocean Protection Council
(OPC). The OPC is chaired by the secretary of resources and includes the chair of the
California State Lands Commission, the secretary for environmental protection, two members
of the public, and two non-voting, ex-officio members of the California State Legislature.

The purpose of the council is to:

« Coordinate activities of ocean-related state agencies to improve the effectiveness of
state efforts to protect ocean resources within existing fiscal limitations.

o Establish policies to coordinate the collection and sharing of scientific data related to
coastal and ocean resources between agencies.

« Identify and recommend to the Legislature changes in law.

« Identify and recommend changes in federal law and policy to the Governor and
Legislature (California Ocean Protection Council)

The California Ocean Protection Act of 2004 also created the California Ocean Protection
Trust Fund managed by OPC to support projects consistent with the act. The OPC is currently
funded with a legislative appropriation.

The OPC approved a five-year strategic plan in June 2006 which calls for the creation of an
OPC State Agency Steering Committee composed of senior representatives of state agencies
with responsibility for coastal and ocean management. The OPC State Agency Steering
Committee met for the first time in September 2006 and is expected to meet semi-annually.

Members of the OPC State Agency Steering Committee and representatives of federal
agencies should form a Federal OPC Working group to coordinate ocean and coastal
management efforts. Representatives of federal agencies could attend already-scheduled
OPC Steering Committee meetings roughly twice a year or as needed. The coordination of
marine protected areas management would be just one of many issues that may be discussed
Suggested membership includes:
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Existing OPC Steering Committee
e Director of CDFG
e Director of CDPR
¢ Representative of SWRCB
e Executive Officer, State Lands Commission
e Executive Director, California Coastal Commission
e Executive Director, Bay Conservation and Development Commission
e Representative of the California Resources Agency
e Director, Wildlife Conservation Board
e Director, Department of Finance
e Director, Department of Toxic Substance Control
¢ Representative, Cal/EPA
e Executive Director, Fish and Game Commission

Proposed Federal Representatives
e Superintendent, West Coast regional office of the National Marine Sanctuary Program
¢ Regional Director of the National Park Service
e Representative of Department of Defense
e Manager, California Coastal National Monument, Bureau of Land Management
e Representative of the MPA Center
e Representative of NOAA Fisheries or PFMC
e Representative of Region 9, Environmental Protection Agency
e Representative, U.S. Fish and Wildlife Service
e Representative, U.S. Geological Survey

This recommendation is distinct from the State Interagency Coordinating Committee for Marine
Managed Areas established by the Marine Managed Areas Improvement Act. The State
Interagency Coordination Committee for Marine Managed Areas is comprised of CDFG,
CDPR, California Coastal Commission, SWRCB, the State Lands Commission, and any
additional members designated by the secretary for resources (California Public Resources
Code §36800). The role of the State Interagency Coordinating Committee for Marine
Managed Area is to “review proposals for new or amended marine managed areas to ensure
that the minimum required information is included in the proposal, to determine those state
agencies that should review the proposal, and to ensure consistency with other such
designations in the state.” The committee shall also serve to ensure the proper and timely
routing of site proposals, review any proposed site-specific regulations for consistency with the
state system as a whole, and conduct periodic reviews of the statewide system to evaluate
whether it is meeting the mission and statement of objectives” (California Public Resources
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Code §36800). The committee last met in the spring of 2004 and as of September 2006,
future meetings have not been scheduled.

2. Federal-Pacific Coast regional working group

The Pew Oceans Commission and U.S. Commission on Ocean Policy reports both
recommend the establishment of new regional approaches to ocean management and the
improvement of regional coordination with federal agencies.

Recommendation 2: Establish a working group between representatives of the states of
California, Oregon, and Washington and federal agencies with interest in MPAs. The
governors of the states of Washington, Oregon, and California announced the West Coast
Governors’ Agreement on Ocean Health at the California and the World Ocean Conference in
September 2006. The agreement recognizes the need for ecosystem-based management of
coastal and ocean resources. The purpose of the working group may be to share information
about the health of the region’s marine ecosystems, engage federal partners on issues
important to the region, and where possible, coordinate management efforts.

Suggested membership includes:
e Representative of the State of Washington
e Representative of the State of Oregon
e Representative of the State of California
e Superintendent, West Coast Regional Office of the National Marine Sanctuary Program
e Regional director of the National Park Service
e Representative of Department of Defense
¢ Representative of the National MPA Center
¢ Representative of NOAA Fisheries or PFMC
e Representative of U.S. Fish and Wildlife
e Representative of U.S. Geological Survey

B. Recommendations for specific management activities

There are many existing efforts of state and federal agencies working together with respect to
the activities needed to manage MPAs, such as education, enforcement, monitoring, and
research. While specific efforts may be mentioned, please refer to Appendix C for a more
complete list of MPA-related institutions and programs. The list in Appendix C focuses on
institutions and programs specific to the California central coast; however, many programs
listed operate state-wide.

1. Design of marine protected areas in federal waters

There may be significant ecological benefits of locating state and federal MPAs contiguously.
Some fish species may have changing resource or habitat requirements during different stages
of their life and as a result, will move between various depth zones. As such, MPAs that are
located contiguously in state and federal waters encompass a greater area and possibly an

32



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

area with more diverse habitat types. These MPAs will more likely encompass the movement
of an individual over its lifetime and reduce the probability of species mortality resulting from a
species moving outside of a protected area (California Marine Life Protection Act 2005).
Halpern 2003 reviewed 89 evaluation studies of marine reserves and found that, on average,
density, biomass, organism size, and diversity increased significantly and linearly with marine
reserve size. However, it is important to realize that the absolute impact of small and large
reserves will be very different (Halpern 2003). Quantitative value of locating state and federal
MPAs contiguously is difficult to determine as it depends upon many factors, including the
depth range of the MPAs.

In order to assess the feasibility of coordination in this area, the legal authority of federal
agencies will first be described.The legal authority to establish marine protected areas in
federal waters may be found in the National Marine Sanctuaries Act (NMSA) or the Magnuson-
Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act or MSA).

Under the NMSA, a sanctuary may regulate fishing only if its designation document lists fishing
as an activity that may be regulated. Currently, the designation documents for three of the four
sanctuaries in California (Monterey Bay, Gulf of the Farallones, and Cordell Bank) do not list
fishing as an activity that may be regulated. The Channel Islands NMS is proposing changes to
its designation document to regulate fishing as part of its ongoing marine reserves process®.
Under the NMSA, regional fishery management councils are given the opportunity to draft
fishing regulations in the Federal waters of a sanctuary.

In 2001, Monterey Bay National Marine Sanctuary (MBNMS) staff began a public process to
review and update the sanctuary’s 1992 management plan. Two years later, after extensive
public outreach and input, the MBNMS produced a series of proposed action plans as part of
its joint management plan review process, which have been approved by the Sanctuary
Advisory Council (SAC). The draft management plan is now under NOAA review. One of these
action plans is titled “Marine Protected Areas.” A formal working group with a diverse array of
stakeholder representation, including state and federal agencies, was formed during the
management plan review process. This group continues to meet to implement the plan that
they helped create. While there is no target date for the completion of the working group’s
activities, much useful information has already been generated, including a draft list of
conservation goals and objectives related to MPAs and information on the socioeconomic
value of different portions of Sanctuary waters, and over 80 relevant data biological and
physical data layers. The working group has recently identified 12 areas of geographic interest
for further consideration (California Marine Life Protection Act Initiative 2005, Price 2006).

Staff at the Gulf of the Farallones National Marine Sanctuary (GFNMS) recently formed a
working group to discuss additional protection for estuarine areas called esteros, a few of
which border the sanctuary. While the additional protection focuses on water quality, which is
not a stated goal of the MLPA process, one of the esteros is already a state-designated MPA.

® Please see section V(A) for a description of the process to establish MPAs in federal waters around the Channel
Islands.
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Currently, the working group is not considering MPAs within state waters outside the esteros
(California Marine Life Protection Act Initiative 2005) .

Under the Magnuson-Stevens Act the regional fishery management councils have the authority
to establish marine protected areas in federal waters by regulating fishing. However, the
councils have limited ability to protect fish and habitat in MPAs from anything other than fishing
impacts such as might occur through dredging or waste disposal (Pacific Fishery Management
Council 2006).

Executive Order 13158 signed by President Clinton in 2000 establishes the Marine Protected
Areas Center within NOAA and directs the center to work with the Department of Interior and
other agencies to develop a national system of MPAs®. However, the executive order does not
create any new authority to establish or manage MPAs. The executive order also created an
MPA Federal Advisory Committee, made up of non-Federal scientists, resource managers,
and other interested people whose purpose is to provide expert advice to the Department of
Commerce and Department of the Interior (Clinton 2000). Importantly, the executive order
defines MPAs more broadly than the legal definition in California. The federal definition
includes many areas that do not regulate the take of living marine resources. These areas,
such as the West Coast National Marine Sanctuaries, are considered by the California
definition to be marine managed areas (MMAs). The distinction, while subtle, has very large
consequences in the ability of state and federal agencies to coordinate, particularly for
coordination of public outreach and education materials (Ugoretz 2006).

As described above, there are uncertainties regarding the National Marine Sanctuary
Program’s legal authority to designate no-take MPAs within a sanctuary and there have been
substantial delays in the designation of MPAs in federal waters around the Channel Islands.
Although the advantages of collaborating in the design of MPAs in state and federal waters
would be substantial from an ecosystem-based management perspective, the MLPA process
should not be delayed to occur concurrently with the federal process.

Nevertheless, state agencies should support planning efforts for MPAs in federal waters by
sharing information and tools and cooperating with the activities of the MPA Center.
Coordination between the design of MPAs in federal and state waters should be promoted
through the continued participation of federal agency staff on MLPA regional stakeholder
groups and the continued participation of state agency representatives on sanctuary advisory
councils and the PFMC.

Recommendation 3: State agencies should provide staff support to federal MPA designation
efforts but the state process to establish MPAs should not be slowed so that the federal and
state processes may occur concurrently.

® The Executive Order defines a “marine protected area” as “any area of the marine environment that has been
reserved by federal, state, territorial, tribal, or local laws or regulations to provide lasting protection for part or all of
the natural and cultural resources therein.”
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2. Education and public outreach

Education and public outreach is an important aspect of MPA management. One of the six
goals of the MLPA is to “improve recreational, educational, and study opportunities” (Fish and
Game code, section 2853(b)(3)). The Act goes on to state that the Marine Life Protection
Program shall have “provisions for educating the public about MPAs” (Fish and Game code,
section 2853(c)(4)).

a) California Department of Fish and Game

In September 2005, the Office of Communication, Education and Outreach (OCEO) within the
CDFG was formed to coordinate education and outreach efforts in the state. As of July 2006,
OCEO was supported by 14 permanent staff including a deputy director, a supervising
information officer, 4 public information officers, 3 formal educators, 3 administrative staff, and
2 staff dedicated to publication of materials. With respect to the Marine Region, there is 1
associate marine biologist who fills the role of a public information officer and 1 research-
writer, both based out of the Monterey office. In addition, CDFG contracts services of a public
information officer specific to the MLPA process which is reimbursed by the Resources Legacy
Fund Foundation (Fees 2006).

With the increased budget for the Marine Region in fiscal year 2006-2007, the Marine Region
has added 1 permanent position for education and outreach (Fees 2006).

Efforts to coordinate education efforts between CDFG and federal agencies are informal in
nature, such as the effort to develop and distribute outreach materials regarding MPAs within
NOAA'’s Channel Islands National Marine Sanctuary (see section V(a) for more details) The
only formal federal-CDFG agreement to date regarding education is for joint management of
the Elkhorn Slough National Estuarine Research Reserve. However, the CDFG has expressed
interest in further discussions regarding federal-state collaboration on education and outreach
(Fees 2006).

b) California Department of Parks and Recreation

The California Department of Parks and Recreation employs approximately twelve interpretive
specialists in the headquarters office in Sacramento to develop educational programs and
themes. Additionally, each of the 19 administrative districts in the state employs approximately
one Interpretive Specialist. In the past CDPR has partnered with other state and federal
agencies to have signage placed on CDPR lands. District administration can approve efforts to
collaborate on a regional basis but efforts spanning across districts need approval from CDPR
headquarters (Schaub 2006).

c) National Marine Sanctuary Program’

Education and public outreach is one of the primary missions of the National Marine Sanctuary
Program. Educational activities include volunteer programs, visitor centers and exhibits,

" Please see section V(A) for a detailed description of education and public outreach resources and partnerships
by National Marine Sanctuary Program in the Channel Islands MPAs.
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signage, teacher training programs, public service announcements, presentations and
outreach events, media outreach, and bilingual education (Price 2006).

The Monterey Bay National Marine Sanctuary employs 7 full time education staff focused on
an array of programs and products focused on marine issues. The MBNMS currently has
roughly $25,000 in fiscal year 2005-2006 focused solely on MPA education, most of which is
dedicated to the production of a "Citizen's Guide to MPAs" pamphlet and a public service
announcement. There is the equivalent to a half time person (divided among a few staff)
dedicated to MPA outreach (Price 2006).

A visitor's center for the Channel Islands National Marine Sanctuary is located in Ventura. The
MBNMS recently opened a visitor’s center in San Simeon and is in the planning process for a
visitor’s center in Santa Cruz. Additionally, the Gulf of the Farallones National Marine
Sanctuary (GFNMS) and MBNMS have a joint visitor display at Pigeon Point lighthouse in San
Mateo County. The GFNMS has a visitor’s center at Crissy Field in San Francisco and visitor
displays at the Pacifica visitor center, California Academy of Sciences in San Francisco, and
the Aquarium of the Bay in San Francisco. The Cordell Bank National Marine Sanctuary has
informational displays at the GFNMS Visitors Center and joint exhibits with GFNMS at the
Point Reyes National Seashore Bear Valley Visitors Center and University of California’s
Bodega Bay Marine Lab (Kogan 2006). The Cordell Bank National Marine Sanctuary employs
one person dedicated to education and outreach and has a budget of around $20,000-$25,000
(excluding salary) for education and outreach (Howard 2006).

The NMSP has partnered with many other state and federal agencies including California
Department of Parks and Recreation and the US Forest Service to develop and initiate
implementation of a California signage plan. The plan assessed existing signage focused on
natural resources along the coast, identified gaps and future needs, and recommended
locations and messages for new signs which will integrate across the goals of various federal
and state agencies, incorporate multiple logos in signs, and create consistent messaging all
along the coast. There is a potential opportunity to integrate MPA messaging into this effort as
specific sites become implemented (Price 2006).

In August 2006 the three national marine sanctuaries in central California (Monterey Bay, Gulf
of the Farallones, and Cordell Bank) received and will share the use a new 65’ catamaran, the
Fulmar, to be based in Monterey and used for educational and research purposes (Kogan
2006).

d) NOAA Fisheries

NOAA Fisheries’ Partnerships and Communications Division is responsible for education and
public outreach regarding fisheries regulation, among other responsibilities. In California,
NOAA Fisheries has one educational diorama located at the Star Eco Station in Culver City, an
intercity environmental education center. NOAA Fisheries staff scientists spend portions of
their time developing educational materials for specific projects in which they are involved.
Additionally the division has one full-time and one part-time education and outreach specialist
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to assist staff scientists. Specific funding for education, outside of staff time varies from year to
year and is generally related to the budget for a specific project (Golden 2006).

e) National Estuarine Research Reserves

Education is one of the main goals of the National Estuarine Research Reserve (NERR)
System. All three national estuarine research reserves in California participate in a program
called the Coastal Training Program which provides practical, science-based training to
professionals who make decisions about coastal management such as county planners.

The San Francisco Bay NERR consists of two sites; one at China Camp State Park and the
other at Rush Ranch in Solano County. Neither of these sites has a formal visitor’s center. The
San Francisco Bay NERR has one education coordinator and a coastal training program
coordinator. The San Francisco Bay NERR budget for education and public outreach is
$20,000, excluding salaries (Kooser 2006).

The Elkhorn Slough NERR has a visitor's center and employs four full-time and three part-time
personnel for education and public outreach. In addition, a research and educational lab is
currently being built. The focus of education efforts is on K-12 field trips and the Coastal
Training Program. The budget for education and public outreach for the Elkhorn Slough NERR
is approximately $300,000 including salaries and costs associated with the visitor's center
(Christensen 2006).

The Tijuana River NERR has a visitor’s center in Imperial Beach and employs one education
coordinator, two education specialists, two part-time seasonal staff for the visitor’'s center, and
one volunteer coordinator (Phillips 2006).

f) National Park Service

The Cabrillo National Monument (NPS) in San Diego County employs five interpretive rangers
that conduct educational tours of the tidepools for school-aged children. In addition, there is a
group of volunteers who educate the public about the tidepools during low tides. Finally,
Cabrillo National Monument managers hope to redevelop a key public education area, known
as Whale Overlook, and would like to discuss with CDFG the possibility of including education
about MPAs in the new design (DiMattio 2006).

g) U.S. Fish and Wildlife

There is an educational component to each of the USFWS’ wildlife refuges, including school
programs and dioramas. The USFWS expressed interest in discussing the possibility of
including MPA-related materials in their educational programs (Kohler 2006).

h) Federal interagency collaboration on marine education

The National Estuarine Research Reserve System, the National Park Service (NPS), and U.S.
Fish and Wildlife Service (USFWS) each have areas of operation along the California coast in
which education about MPAs may be appropriate.
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On August 21, 2006 the National Marine Sanctuary Program and the Estuarine Reserves
Division of NOAA; and the USFWS and the National Park Service of the Department of Interior
signed a general agreement to collaboration on “conservation efforts”. Among the efforts are
improved management and operational efficiencies, increased understanding of important
natural and cultural resources, increased effectiveness of joint planning efforts, enhanced
public awareness and education, and improved law enforcement and rescue capabilities (U.S.
Department of Commerce and U.S. Department of the Interior). The general agreement states
that each agency will establish a point of contact at the national level for interagency
coordination and implementation of the agreement. Interagency working groups should be
formed to carry out the purpose of the agreement. The general agreement also mandates that
appropriate states should be identified to participate in the cooperative conservation efforts.

Education and public outreach is a management activity for which there has been a moderate
degree of federal-state coordination and collaboration, mainly between CDPR and federal
partners. CDFG has informally partnered with federal agencies for education and public
outreach for MPAs around the Channel Islands. The Elkhorn Slough NERR, a partnership
between CDFG and NOAA, is the only formal CDFG-federal partnership in the area of
education and outreach. The NMSP, NERR, NPS, and USFWS have substantial existing
capacity for education and public outreach that state agencies may be able to leverage.

Recommendation 4: State agencies should coordinate education and outreach efforts related
to MPAs among themselves and with federal partners. Efforts may include placing educational
dioramas regarding marine protected areas in state parks, national marine sanctuary visitor
centers, estuarine research reserve visitor centers, national wildlife refuges, and national
parks. In addition, educational curricula may be developed that address the educational
mandates of several agencies.

Recommendation 5: Depending upon the success of the 2006 general agreement signed
between the National Marine Sanctuary Program, the Estuarine Reserves Division, the U.S.
Fish and Wildlife Service, and the National Park Service to improve conservation efforts, state
agencies should consider becoming party to the general agreement.

3. Surveillance and enforcement

The MLPA finds that many of California’s existing MPAs lack enforcement and as a result the
MPAs “fall short of their potential to protect and conserve living marine life and habitat” (Fish
and Game code, section 2851). To remedy this, the MLPA requires that the Marine Life
Protection Program provide for adequate enforcement measures (Fish and Game code,
section 2853 (b)(5)).

The maintenance and enhancement of collaborative efforts with other agencies is listed as an
objective of an enforcement plan developed by CDFG (California Marine Life Protection Act
Initiative 2005). The development of standard operating procedures, a standardized training
program, and enhanced memoranda of understanding are listed as steps necessary for

38



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

collaboration on enforcement with other agencies (California Marine Life Protection Act
Initiative 2005)

a) California Department of Fish and Game

The California Department of Fish and Game enforces all Fish and Game Code and Title
14, California Code of Regulations restrictions, marine water pollution incidents, homeland
security, and general public safety.

CDFG’s enforcement resources include the following:

e Seven patrol boats (54’-65’ long) stationed at major ports, staffed by twenty-two officers,
and five support personnel

e Eight patrol boats (24’-30’ long)
e Fifteen patrol skiffs

e Two hundred and thirty wardens in the field for both inland and marine patrol, a portion
of which have a “marine emphasis”

e Fleet of single- and twin-engine fixed wing aircraft (California Marine Life Protection Act
Initiative 2005)

The CDFG and NOAA Fisheries have a long-standing partnership to enforce federal laws,
including the Magnuson Stevens Fishery Conservation and Management Act, the National
Marine Sanctuary Act, the Marine Mammal Protection Act, the Endangered Species Act,
the Fish and Wildlife Improvement Act and the Lacey Act (California Department of Fish
and Game and U.S. Department of Commerce 2005). Enforcement efforts were first
coordinated through a 1978 memorandum of understanding. A cooperative enforcement
agreement (CEA) to cross-deputize state wardens to enforce key federal environmental
laws was signed in 2002 followed by a joint enforcement agreement (JEA) for the transfer
of monies from NOAA to CDFG (California Department of Fish and Game and U.S.
Department of Commerce 2005; Kathey 2006; U.S. Department of Commerce and State of
California 2002; Warrington 2006). The CDFG has received approximately $750,000 per
year for performing roughly 1000 personnel hours of enforcement, mainly of groundfish
regulations and those pertaining to species protected under the Endangered Species Act
(California Department of Fish and Game and U.S. Department of Commerce 2005). The
level of federal funding is based roughly upon the tonnage of landings in the state but can
vary significantly on a year-by-year basis (Warrington 2006).

The vessel monitoring system (VMS) uses geographic positioning systems to track the position
of commercial fishing vessels with groundfish permits. A particular challenge of the CDFG in
enforcing federal laws is the inability for CDFG wardens to access VMS data maintained by
NOAA fisheries. Due to concerns regarding confidentiality, the legal office of NOAA Fisheries
has determined that the states will not be allowed to access the database without prior
approval. Furthermore, VMS data cannot be used as evidence in the California state judicial
system, significantly reducing the ability of the state to prosecute violators (Warrington 2006).
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b) California Department of Parks and Recreation

CDPR has 250 enforcement personnel in 105 of coastal parks that span 25% of the California
Coast. CDPR rangers and permanent lifeguards are state park peace officers and have the
authority to enforce state law, regardless of park boundaries. However, their primary duty is
the protection of park resources and visitors through the enforcement of park rules, regulations
and other laws (Schaub 2006). According to Penal Code Section 830.2, the jurisdiction of
State Park Peace Officers extends to anywhere in the State. Thus, some peace officers duties
and responsibilities extend beyond the park boundaries and state peace officers will enforce
state law, including California Fish and Game Code, primarily within state park boundaries
(Schaub 2006). State park peace officers have played an important role in enforcing the Fish
and Game Code, especially in efforts to stop abalone poaching (Warrington 2006).

CDPR primary jurisdiction in coastal parks extends seaward to mean high tide. However, the
department also has authority to enforce state park rules and regulations on tidelands or
submerged lands abutting State Parks lands out to 1000 feet beyond mean high tide (Schaub
2006).

CDPR possesses 4 vessels (25+ foot) capable of offshore operations. They are used primarily
for public safety but that can be used for enforcement. Several smaller boats and personal
watercraft are available in other parks for aquatic search and rescues in near shore waters.
Salt Point State Parks, Pt. Lobos State Reserve and a few other units have special marine
management programs with interpretation and resource protection elements (Schaub 2006).

c) National Marine Sanctuary Program?®

The Monterey Bay National Marine Sanctuary has one full-time uniformed officer and patrol
vehicle assigned by the NOAA Office for Law Enforcement (OLE). The officer can request
investigative and other support from up to five NOAA Special Agents stationed in central
California. The MBNMS has a 30’ catamaran cabin cruiser and shares a Lake Seawolf aircraft
with the Channel Islands National Marine Sanctuary that are both available for surveillance
and enforcement related missions (Kathey 2006).

In 1997, the Monterey Bay National Marine Sanctuary and a private donor approached the
California Resources Agency about providing field enforcement support to the Monterey Bay
National Marine Sanctuary. An MOU was entered into between the Monterey Bay Sanctuary
Foundation and CDFG and CDPR so that the foundation would manage the $650,000
donation. With these funds, CDFG purchased two 25-ft rigid hull inflatable (RHI) boats, marked
with both the CDFG and NOAA emblems, to be used for enforcement in the MBNMS (Kathey
2006). The MOU with CDFG expired in 2000 and since that time, two additional MOUs have
been entered into to expend the remaining funds from the original agreement (California
Department of Fish and Game and Monterey Bay Sanctuary Foundation 2005a). The most
recent MOU reimburses CDFG approximately $80,000 over a 3-year period for enforcement
activities within the MBNMS (Warrington 2006).

¥ Please see section V(A) for a detailed description of surveillance and enforcement resources and partnerships
within the Channel Islands National Marine Sanctuary.
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In 1998, a Cooperative Enforcement Agreement (CEA) was entered into by the U.S.
Department of Commerce, CDFG, and CDPR to cross-deputize CDFG wardens and CDPR
rangers to enforce the National Marine Sanctuaries Act, as well as several ocean-related
federal laws (U.S. Department of Commerce and State of California 1998). This CEA was
necessary to implement the objectives of the MOU described above. Through the CEA and
MOU, CDPR provides a half-time enforcement ranger position in the San Simeon/Cambria
area for enforcement support in the southern portion of the MBNMS.

CDFG assets that support MBNMS enforcement efforts in the region include five wardens that
regularly patrol the sanctuary; the 60’ patrol boats Steelhead, Bluefin, and Marlin; and the two
RHI's described above (Kathey 2006).

The Cordell Bank and the Gulf of the Farallones National Marine Sanctuaries do not have full-
time sanctuary enforcement personnel, but can request assistance from NOAA Office of Law
Enforcement (Kogan 2006). There are no current agreements between the CDFG and the Gulf
of the Farallones nor the Cordell Bank National Marine Sanctuaries for enforcement activities
(Warrington 2006).

The USCG issued a 2003 Commandant Instruction confirming their authority and desire to
enforce the NMSA (U.S. Department of Homeland Security 2003). The USCG provides a
range of maritime enforcement support, including the provision of aircraft and vessel support
for patrols, vessel traffic information, annual training for Coast Guard units on Sanctuary
regulations, and facility support for NOAA enforcement assets (Kathey 2006).

In 2005, the Department of Commerce (through the National Marine Sanctuary Program and
National Marine Fisheries Service) entered into and MOU with the Department of Interior
(through the US Fish and Wildlife Service and National Parks Service). The MOU established
a formal working relationship between the agencies to provide a means for national and local
level enforcement cooperation and assistance as well as facilitating communication and
sharing resources.

d) NOAA Fisheries

The NOAA Fisheries Office for Law Enforcement (OLE) has enforcement responsibilities in
federal fishery management areas, National Marine Sanctuaries, and critical habitat areas for
marine mammals, endangered species, and habitat protection. NOAA Fisheries’ internal
capacity for enforcement is low and is focused on investigations rather than patrols
(Warrington 2006). NOAA Fisheries employs 22 special agents and 2 enforcement agents in
California (NOAA Fisheries 2006). Federal fisheries patrols off the California coast are
conducted by the CDFG and the USCG through collaborative enforcement agreements with
NOAA Fisheries (Davis and Moretti 2005).
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e) National Park Service, Department of Interior®

The Point Reyes National Seashore employs 10 rangers who are cross-deputized to enforce
California state laws. Two of the 10 rangers focus on marine resource protection. Equipment
relevant to marine enforcement includes dock facilities and a 30’-, a 25’-, and an 18’-boat. The
Point Reyes National Seashore also coordinates with the Gulf of the Farallones National
Marine Sanctuary for use of the sanctuary’s boat for enforcement (Neubacher 2006).

The Golden Gate National Recreation Area has 76 trained and active law enforcement officers
(carrying firearms), 60 trained uniformed rangers (no firearms) and eight uniformed beach
patrol officers. The GGNRA has two RHIs for rescue and fire response (Ueber 2006).

The Cabrillo National Monument employs four rangers to enforce regulations, including the
protection of intertidal areas. An agreement between the U.S. Navy, U.S. Army Corp of
Engineers, and the NPS allows the NPS to administer all NPS regulations 300’ out from the
seaward boundary of the Cabrillo National Monument. The NPS regularly checks for fishing
licenses for visitors fishing from shore within the Monument. The Mia Tegner State Marine
Conservation Area lies within the 300’ administrative area of the Cabrillo National Monument
but the NPS does not possess any boats to enforce regulations in this area. For cases in which
NPS enforcement officers suspect illegal take is occurring within the state conservation area,
CDFG enforcement officers are alerted (DiMattio 2006).

f) United States Fish and Wildlife Service

Law enforcement resources for the USFWS national refuge systems vary by the needs of the
particular refuge. For example, the Don Edwards San Francisco Bay Refuge employs two
officers while most refuges have one enforcement officer. Generally speaking, USFWS
national refuge enforcement resources do not include boats (Kohler 2006).

g) California Coastal National Monument

Enforcement personnel and equipment for the California Coastal National Monument is
provided by the field offices of the Bureau of Land Management. County sheriffs can deputize
BLM rangers to enforce state laws, including Fish and Game Code statutes. There are
approximately 50 BLM rangers in California, with the majority stationed on inland BLM land
(Hanks 2006).

h) United States Coast Guard

The United States Coast Guard (USCG) has a primary role in protecting natural resources
under the Oil Pollution Act of 1990, the Rivers and Harbors Act of 1899, and the Marine Plastic
Pollution and Control Act. They also provide limited support for State and Federal fisheries
regulation enforcement. In addition, the USCG is authorized to enforce the regulations of the
National Marine Sanctuaries (California Marine Life Protection Act Initiative 2005).

’ Please see section V(A) for a detailed description of surveillance and enforcement resources and partnerships
by National Park Service in the Channel Islands MPAs.
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The USCG has approximately 2300 active duty military personnel within California which can
be classified as law enforcement officers. USCG personnel are not assigned to a particular

activity, such as protection of living marine resources, but are assigned on an as needed basis.
The USCG has 100 vessels of various lengths stationed in California. The USCG also has 3
airplanes used for surveillance and enforcement (Burkhart 2006).

Table 5 summarizes the jurisdictions, existing agreements, personnel and marine equipment
assets of various federal and state agencies with respect to surveillance and enforcement.

Table 5: Natural resource enforcement assets in California (adapted from (California Marine Life
Protection Act Initiative 2005).

Existing Marine
Agency Jurisdiction agreements Personnel equipment
7 patrol boats
All Fish and Game (54'-65"); 8
Code, Title 14, patrol boats
California Code of 1978 MOU and total of 230 (24'-30"); 15
Regulations, marine 2002 JEA and CEA | wardens for both | patrol skiffs;
California water pollution with NOAA; 1998 inland and fleet of single-
Department of | incidents, homeland CEA with CDPR marine patrol, 60 | and twin-engine
Fish and security, and general and MBNMS; 2005 | have a marine fixed wing
Game public safety. MOU with CINMS emphasis aircraft
250 rangers in 4 vessels (>25")
coastal parks; for offshore
Rangers are peace CDPR provides | operations
California officers and have half-time ranger | primarily used
Department of | authority to enforce all for southern for public
Parks and state law, including 1998 CEA with portion of safety; several
Recreation Fish and Game Code | CDFG and MBNMS | MBNMS. smaller boats
NOAA Fisheries Office
of Law Enforcement
has responsibilities in
federal fishery
management areas,
National Marine
Sanctuaries, and
critical habitat areas
National for marine mammals,
Marine endangered species, 2005 MOU with
Sanctuaries and habitat protection. | USFWS and NPS
Channel
Islands no dedicated
National federal Lake Seawolf
Marine 2005 MOU with enforcement aircraft (shared
Sanctuary CDFG agents with MBNMS)
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Existing Marine
Agency Jurisdiction agreements Personnel equipment
1 full-time
uniformed 30' catamaran,
Monterey Bay officer, 5 NOAA | Lake Seawolf
National special agents in | aircraft (shared
Marine 1998 CEA with Central with CINMS), 2
Sanctuary CDFG and CDPR California 25' RHIs
no full-time
Gulf of the enforcement
Farallones no current personnel but
National agreements with may request no dedicated
Marine CDFG specific to assistance from | enforcement
Sanctuary GFNMS NOAA OLE vessels
no full-time
enforcement
Cordell Bank no current personnel but
National agreements with may request no dedicated
Marine CDFG specific to assistance from | enforcement
Sanctuary CBNMS NOAA OLE vessels
NOAA Fisheries Office
of Law Enforcement
has responsibilities in
federal fishery
management areas,
National Marine 1978 MOU and
Sanctuaries, and 2002 JEA and CEA
critical habitat areas with CDFG; 2005 22 special none (NOAA
for marine mammalls, MOU with USFWS agents, 2 Fisheries uses
NOAA endangered species, and NPS; MOU with | enforcement assets of CDFG
Fisheries and habitat protection. | USCG officers and USCG)
PRNSS: 10
rangers, 2 which
focus on marine
resource
protection;
GGNRA: 76
carrying
U.S. National Park 2005 MOU with firearms, 60 no
Service rangers have | NMSP and NOAA firearms, 8
the authority enforce Fisheries, beach patrol
all federal laws agreement between | officers; Cabrillo:
including the Marine PRNSS and 4 rangers; CINP: | PRNSS: dock,
Mammal Protection GFNMS for use of 9 full-time, 3 30", 25'and 15'
Act and U.S. Coast GFNMS boat to seasonal law boats; GGNRA:
National Park | Guard boating safety | enforce PRNSS enforcement 2 RHIs; CINP: 6
Service laws. regulations officers; vessels
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Existing Marine
Agency Jurisdiction agreements Personnel equipment
U.S. Fish and Wildlife
Service agents and
officers have the
statutory authority to
enforce the Marine
Mammal Protection
U.S. Fish and | Act, Endangered 2005 MOU with Generally 1
Wildlife Species Act and NMSP and NOAA officer in each
Service Lacey Act. Fisheries refuge none
Bureau of Land
Management rangers 5 BLM rangers
have the authority to located in
enforce all federal coastal field
regulations within the offices,
boundaries of BLM additional 45
land. Sherrifs can give inland BLM
BLM rangers state 1983 MOU with rangers which
California peace officer standing | CDFG; 2000 MOU can assist in
Coastal which allows them to | with CA Resources coastal
National also enforce state Agency, CDFG, operations as
Monument laws. CDPR necessary. none
The U.S. Coast Guard
has a primary role in
protecting natural
resources under the
Oil Pollution Act of
1990, the Rivers and
Harbors Act, and the
Marine Plastic
Pollution and Control
Act. USCG works
directly with DFG’s
OSPR on oil pollution
incidents. They also
provide limited 2003 Commandent
support for State and | Instruction
Federal fisheries confirming authority | 2300 active duty
regulation and desire to enforce | military
enforcement. In National Marine personnel,
addition, USCG is Sanctuaries Act. personnel
authorized to enforce | MOU with NOAA assigned to
the regulations of Fisheries to enforce | marine resource | 100 vessels of
U.S. Coast national marine federal fisheries protection as various lengths;
Guard sanctuaries. regulations needed 3 airplanes

45



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

Currently, there is a high degree of federal-state coordination and collaboration with respect to
surveillance and enforcement of marine regulations as evidenced by the numerous
agreements between CDFG and NOAA. However, there are opportunities to improve the
efforts between CDFG and NOAA, as described below. The NPS has a high degree of internal
capacity in the area of surveillance and enforcement which may be leveraged by state
agencies. Finally, there is a considerable opportunity to improve surveillance and enforcement
functions through a cooperative agreement between state partners, COFG and CDPR.

Recommendation 6: CDFG should renegotiate the joint enforcement agreement with NOAA
Fisheries to obtain more funding and to arrange for a more consistent stream of funds. CDFG
should discuss with NOAA the possibility of basing federal funding on number of marine
commercial and recreational fishers rather than tons of landings.

Recommendation 7: CDFG should pursue legal means to access vessel monitoring system
data from NOAA Fisheries in order to better enforce federal laws and prosecute violators in the
state judicial system.

Recommendation 8: CDFG should develop a joint enforcement agreement with the National
Park Service to take advantage of NPS rangers located in coastal NPS lands.

Recommendation 9: CDFG should establish a cooperative enforcement agreement with CDPR
to allow CDPR rangers to enforce the California Fish and Game Code and Title 14 regulations
outside the boundaries of CDPR lands.

4. Water quality programs

Although water quality protection is not an explicit goal of the MLPA, it may be an important
determinant of the success of protecting living marine resources and habitats within MPAs.
The Fish and Game Commission has the authority to regulate discharges of “any substance or
material deleterious to fish, plant life, or bird life” into state waters (Fish and Game code,
sections 5650 (a) (6)). However, it is largely the State Water Resources Control Board
(SWRCB) which regulates most point and non-point discharges into the marine environment
through the federal Clean Water Act and the California Porter-Cologne Water Quality Contol
Act. The SWRCB has the authority to designate specific marine areas as Areas of Special
Biological Significance (ASBS), in which no discharges are permitted. MPAs designated
through the MLPA process may overlap with previously established ASBSs. However, no new
ASBSs have been nominated and there are no plans to designate any new ASBSs (Gregorio
2006).

The SWRCB monitors ambient water quality through the Surface Water Ambient Monitoring
Program (SWAMP). The majority of SWAMP monitoring stations are located along inland
water bodies; however, SWRCB intends to increase their monitoring efforts in coastal waters
(Gregorio 2006). Monitoring is conducted in SWAMP through the Department of Fish and
Game, U.S. Geological Survey, and local Regional Boards monitoring contracts.
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The State Mussel Watch Program is another collaborative project between SWRCB and
CDFG. Begun in 1977, the main objective of the program is to quantify contaminant
concentrations in the tissue of bivalve mollusks along California's coast, and in some inland
waters of California (Coastal Water Quality Monitoring Inventory 2006). The State Mussel
Watch Program conducts some monitoring on sediment quality and on bioaccumulation in
freshwater bivalve mollusks as well.

The Bay Protection and Toxic Cleanup (BCTP) program originally focused on the identification
and assessment of toxic hot spots in bays and estuaries. The BPTC program now focuses
primarily on the development of sediment quality objectives (SQ0Os). When adopted (Phase |
planned for December 2007), SQOs will be used to determine if beneficial uses are impaired,
at risk, or protected from sediment quality related degradation. The SQOs will also be useful
for monitoring sediment cleanups, restoration, and the effectiveness of Total Maximum Daily
Loads (TMDLs) or Best Management Practices (BMPs) (Gregorio 2006) The CDFG provides
staff and technical support for the BPTC program (California Resources Agency 1997)

There is a high degree of coordination between state and federal agencies with respect to
water quality regulation and monitoring, largely because California has been delegated
authority by USEPA to implement the Clean Water Act. There is a moderate degree of
collaboration between SWRCB and CDFG to monitor ambient water quality, primarily through
SWAMP, State Mussel Watch and the Bay Protection and Toxic Cleanup programs.

Recommendation 10: CDFG or another monitoring entity should coordinate water quality
monitoring efforts with SWRCB and the regional water quality control boards.

5. Permitting

The protection of marine resources within an MPA may be negatively affected by certain
activities such as aquaculture and scientific research, both of which are regulated by the Fish
and Game Code. Permitting of such activities is an important function of MPA management as
it allows for a rational level of use of marine resources.

a) Aquaculture permits

State law designates CDFG as the lead agency for managing aquaculture in state waters.
CDFG is responsible for leasing state land and reviewing aquaculture projects for their impacts
to native wildlife and habitats. The State Lands Commission, which is responsible for leasing
state lands for all non-aquaculture purposes, is involved in the review of aquaculture license
applications. Management roles played by other state agencies include protection of water
quality (SWRCB), ensuring that aquaculture development projects are consistent with Coastal
Act policies (California Coastal Commission), and protection of public health related to human
consumption of aquaculture products (Department of Health Services).

Proposed aquaculture facilities within a National Marine Sanctuary would require a permit if the
facilities resulted in discharges into sanctuary waters. Within the Monterey Bay National
Marine Sanctuary, the only existing aquaculture facilities are land-based but discharge waste
into the Sanctuary. For cases such as these, the MBNMS and the Regional Water Quality
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Control Board has entered into a memorandum of understanding regarding discharge permits
(Hall 2006). If marine aquaculture facilities are proposed in a sanctuary that results in
discharges, there may be an opportunity for CDFG and the National Marine Sanctuary
Program to collaborate to streamline the permitting process.

b) Scientific research permits

The CDFG regulates the take of living marine resources within state waters, and as such
regulates take for the purpose of scientific research. Scientific collecting within MPAs is
generally permitted, but CDFG may apply more restrictive conditions in local areas. CDFG
currently employs one staff member for the approval of marine scientific research permits, but
this function will soon transfer from the Marine Region to License and Revenue Branch.

Proposed research activities within a National Marine Sanctuary would necessitate a permit for
overflights below 1000ft of altitude or if the seabed were disturbed, such as through sediment
collection or moorings (Monterey Bay National Marine Sanctuary). The California State Lands
Commission does not require a permit for the disturbance of the seabed unless the scope of
the project is large (Hall 2006). In such cases, there may be an opportunity for the California
State Lands Commission to coordinate with the National Marine Sanctuary Program on issuing
permits.

c) Overflights

The CDFG can regulate overflights below 1000ft in altitude within 1 mile of shore in order to
protect marine mammals and birds from disturbance. The National Marine Sanctuary also
regulates overflights below 1000ft but within 3 miles of shore. CDFG and the NMSP currently
coordinate their permitting of overflight activities on an informal basis through sharing
information and notifying applicants of the possible need for a permit from the other agency
(Hall 2006). There may be an opportunity for increased collaboration by formalizing a joint
permitting process.

d) Authorization permits

The National Marine Sanctuary Program issues authorization permits, whereby some activities
permitted through another federal or state agency would be allowed within a sanctuary without
incurring a full permit review process. For example, take the case of a land owner who wished
to build a retaining wall above mean high tide (outside of the sanctuary jurisdiction). The owner
would be required to obtain a permit from the California Coastal Commission in order to
construct the retaining wall. If the owner then wanted to engage in activities that do fall within
the jurisdiction of the sanctuary and relate to the permitted activities (such as using a tractor on
the beach to build the retaining wall), the sanctuary may authorize the activity based upon the
California Coastal Commission’s permit. Due to the limited number of permitting personnel, the
benefit of the authorization permit system is to lessen the burden of the NMSP by relying upon
the permitting process of other agencies (Hall 2006).

Permitting is an area in which the degree of coordination between state and federal agencies
is relatively low. However, the benefits of increased coordination or collaboration are also
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relatively low because of distinct jurisdictional boundaries and the fact that the permitting
process does not consume a large share of agencies’ resources. One area which may benefit
from increased coordination and possible collaboration is permitting for aquaculture.

Recommendation 11: Depending on future demand for marine aquaculture permits within
National Marine Sanctuaries, the CDFG should consider entering into a memorandum of
agreement with the NMSP for joint permitting.

6. Monitoring and adaptive management

The MLPA requires adaptive management to ensure that the state system of MPAs meets its
stated goals (Fish and Game code, section 2853 (c) (3)). The MLPA defines adaptive
management as “a management policy that seeks to improve management of biological
resources, particularly in areas of scientific uncertainty, by viewing program actions as tools for
learning. Actions shall be designed so that, even if they fail, they will provide useful information
for future actions, and monitoring and evaluation shall be emphasized so that the interaction of
different elements within marine systems may be better understood” (Fish and Game code,
section 2852 (a)).

The MLPA requires that the master plan include “[RJecommendations for monitoring, research,
and evaluation in selected areas of the preferred alternative, including existing and long-
established MPAs, to assist in adaptive management of the MPA network, taking into account
existing and planned research and evaluation efforts” (Fish and Game code, section
2856(a)2(H)).

a) California Department of Fish and Game

The CDFG employs 25-30 personnel for monitoring and research and has a scientific diving
program, with 30 divers who conduct scuba surveys at specific times of the year. Several
CDFG research staff are located in NOAA Fisheries offices in Santa Cruz and La Jolla and
collaborate on federal stock assessment efforts. CDFG also has a marine GIS lab that
presently employs three contract personnel but will be expanding this year with at least 4 new
staff positions received in the 2006/2007 budget. . The CDFG’s physical resources for
dedicated research include a 85’ (not in service), a 45’, a 35’ and a 24’ research vessels as
well as several inflatable vessels and a remotely operated vehicle (ROV). The 45’ vessel, the
RIV Garibaldi, is stationed in Ventura and is currently shared with several federal agencies and
academic institutions. The 85’ vessel, the R/V Mako, is a trawler stationed in San Pedro that is
currently not in service (Coulston 2006). The 35’ vessel, the R/V Triakis, is stationed in
Emeryville and is used exclusively for Pacific herring research and surveys. The CDFG
enforcement program also cooperates with the diving program by occasionally providing
enforcement vessels as dive platforms.

CDFG is participating in several monitoring and research programs that include federal
agencies as partners, including the Cooperative Research and Assessment of Nearshore
Ecosystems (CRANE) program, the Multi-Agency Rocky Intertidal Network (MARINe), the
California Cooperative Oceanic Fisheries Investigations (CALCOFI), or are led by federal
agencies such as the Sanctuary Integrated Monitoring Network (SiMoN) (please see Appendix
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C for a more detailed description of these programs). Coordination between the state and
federal governments is also facilitated by participation of several state agencies, including
CDFG, on some National Marine Sanctuary Advisory Councils and a CDFG representative on
SiMoN’s science committee. CDFG has identified the need for a statewide research plan and
expressed desire to work with federal agencies to determine current gaps in research and how
to best utilize CDFG research efforts (Coulston 2006).

b) California Department of Parks and Recreation

The California Department of Parks and Recreation has no formal program or dedicated
funding for biological monitoring of marine species although some districts or individual parks
may take on this activity. The focus of CDPR’s efforts in biological monitoring has been the
removal of invasive terrestrial plant species (Schaub 2006).

c) National Marine Sanctuary Program

The Sanctuary Integrated Monitoring Network (SiMoN), a program administered by the
MBNMS involves more than 40 institutions and agencies that perform research and
monitoring-related activities within the MBNMS, some of which share their summary
information with SiMoN. SIMoN seeks to integrate existing monitoring programs, identify
information gaps, and avoid duplication in 1) surveying and characterizing habitats; 2)
assessing the impact of natural processes or human activities on specific resources; and 3)
long-term monitoring. SIMoN also makes monitoring data available to managers, decision
makers, the research community, and the general public (Sanctuary Integrated Monitoring
Network). In addition to SiMoN, the MBNMS employs one research coordinator and four
scientific scuba divers who collaborate with CDFG in the CRANE project (DeVogelaere 2006).
The SIMoN program is currently being expanded to other California sanctuaries.

As mentioned previously, the three national marine sanctuaries in the central California coast
received in August 2006 and will share the use of a 65’ catamaran, the Fulmar, to be used for
educational and research programs, and to a lesser extent, enforcement (Kogan 2006).

The Channel Islands National Marine Sanctuary (CINMS) established in 1999 an aerial kelp
monitoring project in which aerial photographs are taken quarterly and analyzed for change in
canopy cover. CINMS also operates the Sanctuary Naturalist Corp in which over 90 volunteers
trained in marine mammal identification record sitings while aboard whale watching vessels
(CDFG 2003). CINMS also participates in the Collaborative Marine Research Program with
CDFG, NOAA Fisheries, Sea Grant, UC Santa Barbara, the Partnership for Interdisciplinary
Study of Coastal Oceans, and fishermen. The Collaborative Marine Research Program studies
home range and movement of 13 species of fish through external tagging, visual resighting,
and retrapping. The budget for the Collaborative Marine Research Program is $50,000 funded
entirely from CINMS (CDFG 2003).

The CINMS owns and operates the 65’ catamaran, the Shearwater, and provides the vessel to
a variety of university and agency-programs, including the CDFG ROV monitoring project, the
Partnership for Interdisciplinary Study of Coastal Oceans, and the Channel Islands National
Park’s kelp forest monitoring program. The CINMS also has a smaller vessel, the Xantu, used
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for diving and other research at the Channel Islands. CINMS operates a lake renegade
seawolf seaplane used for aerial surveys of vessels and marine mammals around the Channel
Islands (Ugoretz 2006).

d) National Estuarine Research Reserves

Long-term research is one of the goals of the National Estuarine Research Reserve (NERR)
system. The San Francisco Bay NERR employs a research coordinator and a monitoring
technician. Two research laboratories are presently under construction. Beyond salaries, the
budget for long-term research in the San Francisco Bay NERR is $25,000 (Kooser 2006).

The Elkhorn Slough NERR employs one full-time and three part-time researchers and has a
budget of $400,000 including salaries. The research emphasis is on estuarine ecosystems and
water quality monitoring, including an 18 year study on nitrate levels in the slough (Christensen
2006).

The Tijuana River NERR employs one research coordinator, one research staff, one
geographic information staff, and three part-time research staff. The Tijuana River NERR has
more than 20 years of biological monitoring data and more than 10 years of ambient water
quality data. The NERR system is developing a coordinated approach to biological monitoring
of all the NERRSs in California (Crooks 2006).

e) NOAA Fisheries

The Southwest Fisheries Science Center is the research arm of NOAA Fisheries and is
headquartered in La Jolla with additional offices in Santa Cruz and Pacific Grove.

The center conducts research programs in biology, mathematics, oceanography, and
economics for the purpose of developing scientific technology and information to support the
management and allocation of Pacific coastal and high-seas fishery resources. The activities
of the center support the scientific, statistical, and economic needs of the Pacific Fishery
Management Council (NOAA Fisheries 2004).

As of 2004, the Southwest Fisheries Science Center employed 95 full-time equivalent
employees for fisheries-related research. NOAA research vessels assigned to fisheries
research in the SWFSC are the NOAA R/V David Starr Jordan, based in San Diego and about
two-thirds of the NOAA vessel McArthur II's time. The center also charters in excess of 100
sea days annually aboard both fishing and research vessels (NOAA Fisheries 2004).

f) National Park Service™®

The Channel Islands National Park (CINP) has several long-standing research and monitoring
programs. The CINP began a kelp forest monitoring program in 1982 to collect long-term
baseline data on 66 species or groups of taxa that will help describe the population dynamics
of kelp forest ecosystems around the five Park islands. The kelp forest monitoring program
employs one full-time and one half-time (6 month) employee. The research is conducted using
the CINP vessel the Pacific Ranger for 35 days per year. As of 2003, the budget for the kelp
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forest monitoring program was $113,000 per year, excluding vessel and vessel-operator costs
which would be approximately $70,000 per year (CDFG 2003).

The Rocky Intertidal Monitoring Program is another research program run by the CINP with the
objective of studying mainly invertebrate organisms in the intertidal zone. Twenty-two sites are
surveyed biannually. The program employs two staff at roughly half-time each. The budget of
the Rocky Intertidal Monitoring Program is approximately $60,000 per year (CDFG 2003).

Since 1990, the Cabrillo National Monument has participated in the MARINe program for
intertidal monitoring, in which 13 taxa of intertidal species are surveyed by highly trained
volunteers every spring and fall. The results from 15 years of sampling have recently been
published. With respect to marine research, the Cabrillo National Monument employs a Natural
Resources Division Leader and plans to hire a marine biologist part-time. The Cabrillo National
Monument is interested in developing a research program for the kelp forests located offshore
of the monument (Compton 2006).

In 2006, both the Golden Gate National Recreation Area and the Point Reyes National
Seashore also joined the MARINe program, and CINP has been conducting MARINe surveys
since the 1990s (Becker 2006).

g) United States Fish and Wildlife National Refuges

Scientific research and monitoring within USFWS National Refuges are focused on seabird
populations and inland fish populations. For example, at the Farallon National Refuge, there is
data on seabird populations spanning more than 30 years. Typically, one biologist is employed
at each of the refuges along the California coast (Kohler 2006).

h) California Marine Monitoring and Evaluation Institute

The Adaptive Management and Monitoring and Evaluation Framework, developed by the
MLPA Initiative, recommended the establishment of an institute with the “singular purpose and
dedicated capacity to allow the partnership to move forward” by coordinating monitoring,
managing data, catalyzing research and development of new monitoring and analytical
methods, translating results for different target audiences, and adaptive management. The
Framework also calls for the establishment of Regional MPA Management Advisory
Committees consisting of stakeholders and scientists appointed by the Director of CDFG
(California Marine Life Protection Act Initiative 2006). In addition, the Long-Term Funding
Recommendations to Resources Secretary Chrisman approved by the Blue Ribbon Task
Force include a recommendation to create a “California Marine Monitoring and Evaluation
Institute” (referred to as the Institute) as a structure through which multiple parties can
collaborate.

The Ocean Protection Council in April 2006 reserved $2 million for the development of a
program for monitoring MPAs established by the MLPA. The OPC staff is currently developing
a proposal for the creation of an institute similar to that recommended in the Adaptive
Management and Monitoring and Evaluation Framework and Long-Term Funding
Recommendations.
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Currently, federal-state coordination and collaboration occurs in several research and
monitoring programs. However, MPA monitoring will require new expertise, tools, and
approaches distinct from monitoring for fisheries management. The NMSP, NPS, NERR,
NOAA Fisheries and USFWS each has certain monitoring capacities that, through expanded
partnerships, could aid in monitoring California’s MPAs. The proposed state MPA monitoring
institute could take the lead in developing these working relationships.

Recommendation 12: CDFG or the proposed California Marine Monitoring and Evaluation
Institute, where appropriate, should develop effective partnerships that would bring the
resources and infrastructure of relevant federal and state science programs to bear in
furthering California’s MPA monitoring strategies.

Recommendation 13: In order to coordinate state and federal monitoring strategies with
respect to MPAs, the directors of state and federal monitoring programs should have an
advisory role to the proposed California Marine Monitoring and Evaluation Institute.

Recommendation 14: Require that any entity, including state and federal agencies, seeking
funding from the proposed California MPA Monitoring Institute comply with the Institute’s
protocols and data standards, ownership, and access policies. This compatibility would
facilitate integration of data collected by federal and state entities and their partners.

7. Emergency and contingency planning

The California Lempert-Keene-Seastrand Oil Spill Prevention and Response Act (S.B. 2040)
established the Office of Spill Prevention and Response (OSPR), within CDFG, as the lead
state agency for marine oil spill and other deleterious materials prevention and response. The
State Interagency Oil Spill Committee, chaired by OSPR and consisting of 22 state agencies,
shares responsibility for oil spill prevention.

The federal Oil Pollution Act of 1990 gives the U.S. Coast Guard lead responsibility at the
federal level (with substantial involvement by USEPA) for coordinating and implementing the
planning and response to discharges of oil and hazardous substances into coastal or ocean
waters.

Both the federal Oil Pollution Act and the California Lempert-Keene-Seastrand Oil Spill
Prevention and Response Act mandate the preparation of contingency plans. The USCG and
CDFG, through OSPR, agreed to joint preparation of contingency plans. The contingency plan
for California identifies over 400 coastal ecologically sensitive sites and lays out corresponding
response strategies. For each site, resources of primary concern are developed (California
Department of Fish and Game, Office of Spill Prevention and Response and U.S. Coast Guard
2005).

There are memoranda of understanding between the state of California and USFWS, NOAA
Fisheries, BLM, respectively, to coordinate oil spill response. In addition there are regional
efforts among the province of British Columbia, the states of Washington, Oregon, California,

53



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

and Hawaii, and Mexico to coordinate oil spill response at the international level (California
Department of Fish and Game, Office of Spill Prevention and Response and U.S. Coast Guard
2005).

Oil spill response preparation includes conducting periodic practice drills, many of which are
conducted in California. One example is Safe Seas 2006, a NOAA-sponsored drill centered in
the Gulf of the Farallones and Monterey Bay National Marine Sanctuaries. This exercise built
on the oil spill preparedness efforts of governments, the private sector, and universities in
California. Safe Seas 2006 was a multi-agency effort in collaboration with U.S. Coast Guard,
California Office of Spill Prevention and Response, Harley Marine Services, and Department of
the Interior. More than 300 people participated in training, field operations, oceanographic
surveys, and incident command post activities. Vessels and aircraft from agencies such as
NOAA, the U.S. Coast Guard, and U.S. Air Force Reserve were used in this drill. Additionally,
the Central and Northern California Ocean Observing System activated the new surface
current mapping radar in support of exercise data requirements. The purpose of these types of
drills is to train new staff, practice multi-agency coordination, and test response strategies prior
to an actual event (Kogan 2006).

Emergency and contingency planning is an activity in which a high degree of federal and state
collaboration is already taking place. Efforts should be made to continue collaboration an
update plans as MPAs are designated in subsequent study regions.

Recommendation 15: In order to protect marine resources from the damaging effects of oil
spills, the Marine Region of CDFG should work with OSPR and the USCG to update the Area
Contingency Plan to include MPAs designated as a result of the MLPA process.

VIl. Conclusion

The dynamics of state and federal coordination and collaboration in ocean resource
management is constantly changing. Legislation, budgets, and political will all influence the
potential for state and federal agencies to work together. Because of the changing nature of
state and federal coordination and collaboration, efforts should be made to periodically update
the present report and brief decision-makers on the status of efforts to work together.

Recommendation 16: The present report should be updated and status reports on MPA
designation processes by California and federal representatives should be made on an annual
basis to the Federal-OPC working group (described above). If no such Federal-OPC working
group is formed, the updated report and status briefings shall be presented to the appropriate
state and federal bodies.
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Appendix A: Maps of California and Federal Agency Coastal Areas of Operation
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Appendix B: Pew Oceans Commission and U.S. Ocean Commission Recommendations

A. Recommendations indirectly related to federal state coordination of ocean
resources

1. Enact a National Ocean Policy Act (NOPA)

The Pew Oceans Commission recommends the enactment of a National Ocean Policy Act that
would, at a minimum, “address geographic and institutional fragmentation by providing a
unifying set of principles and standards for governance; establishes processes to improve
coordination among governments, institutions, users of ocean resources, and the public; and
provides adequate funding to accomplish these goals” (Pew Oceans Commission 2003).

2. Consolidate government organizations with responsibility for ocean
resources

Both the Pew Oceans Commission and U.S. Oceans Commission recommend the
establishment of an independent oceans agency. However, the recommendations differ in that
the U.S. Oceans Commission recommends the establishment of a single independent agency
for both terrestrial and ocean ecosystem-based management while the Pew Oceans
Commission advocates for an independent agency dedicated exclusively to ocean and coastal
issues. The reports also differ in the process they recommend for establishment of the
proposed agency; the U.S. Ocean Commission advocates a phased approach while the Pew
Oceans Commission recommends the more immediate establishment of a National Oceans
Agency which would be an independent agency outside of the Department of Commerce.

The U.S Ocean Commission recommends a 3-step phased approach to establishing an
independent ecosystem-based natural resource management agency that includes:

1. Phase I—Immediate Action: Solidify NOAA's role as the nation’s lead civilian ocean agency
through the enactment of a NOAA organic act that codifies the agency’s establishment within
the Department of Commerce, clarifies its mission, and strengthens execution of its functions.
The U.S. Ocean Commission recommends that NOAA’s organizational structure be developed
around three core functions: 1). Assessment and prediction of ocean, coastal, and atmospheric
conditions, 2). Management of ocean and coastal areas and resources, and 3). Research and
education of marine resources.

2. Phase Il—Medium-term Action: Strengthen other agencies with ocean-related
responsibilities and consolidate selected ocean and coastal functions and programs where
such consolidation would eliminate unnecessary duplication, achieve more effective policy
implementation, and not undermine the central mission of any agency. Agencies specifically
mentioned in the U.S. Ocean Commission report include: Department of Interior,
Environmental Protection Agency, US Army Corp of Engineer’s Directorate of Civil Works, and
National Aeronautics and Space Administration. It is recommended that the National Ocean

66



California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

Council and the President’s Council of Advisors on Ocean Policy (described below) should
review all ocean, coastal and atmospheric programs for possible consolidation.

3. Phase lll—Long-term Action: Include oceans and coasts within a unified federal agency
structure to manage all natural resources according to an ecosystem-based management
approach. The U.S. Ocean Commission recommends the possible establishment of a
Department of Natural Resources or some other structural unification to integrate all of the
nation’s natural resource programs (U.S. Commission on Ocean Policy 2004).

The Pew Oceans Commission specifically cites the main task of the National Oceans Agency

would be to implement NOPA on a national scale. Membership of the agency is depicted in
Table 6.

Table 6: Pew Oceans Commission's recommendation for membership in the National Oceans Agency

Pew Oceans Commission’s recommendation for membership in the
National Oceans Agency
e NOAA
e Ocean Minerals Program of the Minerals Management Service
(Department of Interior)
e Marine mammal and seabird programs of the U.S. Fish and
Wildlife Service (Department of Interior)
e Chesapeake Bay Program and National Estuaries Program,
Environmental Protection Agency (EPA)
e Coastal and Marine Component of EPA’s Environmental
Assessment and Monitoring Program
e Aquaculture programs for marine species at the U.S. Department
of Agriculture
e Shoreline protection activities of the Army Corp of Engineers

3. Establish a Permanent Interagency National Oceans Council (NOC)

Both the Pew Oceans Commission and the U.S. Ocean Commission recommend the
establishment of a permanent interagency ocean council within the Executive Office of the
President. However, the two commissions differ in the purpose, composition, and leadership of
the Council.

As discussed previously, the Pew Oceans Commission advocates for the passage of a
National Ocean Protection Act. The purpose of the Interagency Ocean Council would be
“provide well-structured interagency coordination on oceans issues and resolve interagency
disputes on NOPA implementation” (Pew Oceans Commission 2003). The Council would be
headed by the new head of the National Oceans Agency (discussed previously) and would be
composed of the members outlined below.
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Table 7: Pew Ocean Commission’s recommended membership of the Interagency
Oceans Council

Pew Oceans Commission’s recommended membership of the Interagency
Oceans Council:
e Secretary of the Interior
Administrator of the EPA
Secretary of State
Secretary of Defense
Secretary of Agriculture
Secretary of Transportation
Secretary of Homeland Security
Director of the Office of Management and Budget
Director of the National Science Foundation
Other department and agency heads who from time to time are
directed by the President to attend.

In contrast, the U.S. Ocean Commission states that the purpose of the council would be to
“oversee all existing and new ocean and costal-related interagency mechanisms and
coordination efforts” (U.S. Commission on Ocean Policy 2004). The U.S. Ocean Commission
recommends that the NOC be composed of cabinet secretaries of departments and directors
of independent agencies with relevant ocean- and coastal-related responsibilities but does not
indicate which departments and agencies to include.

The U.S. Ocean Commission recommends that the Council would be chaired by an Assistant
to the President with support from a small staff. The Assistant to the President should be a
high-level presidential appointee who is independent of any agency or department represented
in the NOC (U.S. Commission on Ocean Policy 2004). The Assistant would also co-chair the
President’s Council of Advisors on Ocean Policy.

The U.S. Ocean Commission recommends the establishment of an Office of Ocean Policy that
would support the Assistant to the President, the National Ocean Council (NOC), and the
Presidential Council of Advisors on Ocean Policy.

The U.S. Ocean Commission also recommends the establishment of a Committee on Ocean
Science, Education, Technology, and Operations (COSETO) to coordinate and plan federal
marine facilities and operations, provide federal oversight of the Integrated Ocean Observing
System, and coordinate ocean-related educational efforts. The Committee for Ocean Resource
Management (CORM) is recommended by the U.S Ocean Commission to “oversee and
coordinate the work of existing ocean and coastal interagency groups, and less formal efforts,
recommend the creation of new topical task forces as needed, and coordinate with
government-wide environmental and natural resource efforts that have important ocean
components” (U.S. Commission on Ocean Policy 2004).
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Lastly, the U.S. Ocean Commission recommends that the National Ocean Council review all
existing ocean-related councils and commissions, such as the Marine Mammal Commission,

for their utility, reporting structure, and connections to the NOC.

The U.S. Oceans Commission’s proposed structure for coordination of federal ocean activities

is illustrated in Figure 6 below.
Figure E5.2 Proposed Structure for Coordination of Federal Ocean Activities
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Commission on Ocean Policy 2004)

4. Improve Federal Agencies’ Regional Coordination and Adopt Common

Federal Regional Boundaries

Many federal agencies divide their operations and management responsibilities along regional
lines which, in some cases, can result in regional offices operating in relative isolation from one
another and from the head office. The U.S. Ocean Commission recommends that the
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President, through an executive order, direct all agencies with ocean or coastal-related
programs to immediately improve their regional coordination and outreach to regional
stakeholders. The report specifically cites the need for NOAA, United States Environmental
Protection Agency (USEPA), Army Corp of Engineers (USACE), the Department of Interior
(DOI), and the US Department of Agriculture (USDA) to:

1. Collaborate with local, state, territorial, tribal governments, and nongovernmental
organizations to identify regional priorities and information needs.

2. ldentify inconsistencies in agency mandates, policies, regulations, practices or funding that
prevent regional issues from being effectively addressed and communicate them to the
National Ocean Council.

3. Improve coordination and communication among agencies, including the possible
development of interagency protocols to guide regional decision-making.

4. Coordinate funding and grants in a manner consistent with regional priorities (U.S.
Commission on Ocean Policy 2004).

The U.S. Ocean Commission also recommends the formation of a task force to make
recommendations regarding the consolidation of regional boundaries for ocean and coastal-
related programs. The consolidation of these regional boundaries should be complementary to
the establishment of regional councils although the boundaries need not be exactly the same.

5. Establish Regional Ocean Information Programs and Regional
Ecosystem Assessments

The ecosystem-based approach to ocean resource management advocated by the Pew
Oceans Commission and U.S. Ocean Commission reports requires greater knowledge about
ocean and coastal ecosystems so that managers can make appropriate decisions. Efforts to
meet information needs would ideally be carried out under the guidance of regional ocean
councils; however, pending the establishment of these councils, the U.S. Ocean Commission
recommends that establishment of a regional ocean information program. The governors in
each region should select a suitable entity to carry out research, data collection, information
product development, and outreach efforts (U.S. Commission on Ocean Policy 2004).

The U.S. Ocean Commission also recommends that NOAA and the USEPA work together with
other federal agencies to coordinate the development of regional ecosystem assessments.
The purpose of the regional ecosystem assessments would be to establish a baseline of ocean
and coastal ecosystem health in order to determine the impacts human activities on the
ecosystem. The U.S. Ocean Commission further recommends that the Council on
Environmental Quality revise the National Environmental Quality Act guidelines so that the
regional ecosystem assessments are incorporated into environmental impact statements (U.S.
Commission on Ocean Policy 2004).
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B. Efforts to implement the Pew Ocean Commission and U.S. Ocean Commission
Recommendations

1. U.S. Ocean Action Plan

The Ocean Act of 2000 stipulates that the President is to respond to the U.S. Ocean
Commission’s report within 90 days of its receipt (U.S. Public Law 106-256§ 4(a)). On
December 17, 2004 the President released his formal response, known as the “U.S. Ocean
Action Plan” (Bush 2004). With respect to enhancing ocean leadership and coordination, the
Bush administration advocates a phased approach. The initial phase includes:

1. Codifying the existence of NOAA within the Department of Commerce by passage of an
organic act.

2. Establishing a cabinet-level federal ocean, coastal, and Great Lakes coordinating entity
3. Supporting voluntary regional collaboration

The second phase involves the strengthening of all Federal agencies with ocean-related
responsibilities and the possible consolidation of appropriate agencies (Bush 2004).

a) Introduction of the NOAA Organic Act

Consistent with the recommendation of the U.S. Ocean Commission, the Bush Administration
has drafted a NOAA Organic Act (H.R. 4607 introduced at the Administration’s request on
June 17, 2004) and will seek its passage in the 109™ Congress (Bush 2004). However, the
Bush Administrations’ Ocean Action Plan differs from the Pew Oceans Commission and U.S.
Ocean Commissions’ recommendations in that there is no recommendation for a consolidation
of government organizations with responsibility for ocean resources in the short-term.
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b) Committee on Ocean Policy

With respect to the recommendation by both the Pew Oceans Commission and U.S. Ocean
Commissions for an interagency ocean council described previously, President Bush
established by Executive Order a cabinet-level Committee on Ocean Policy. The Committee
on Ocean Policy is chaired by the Chairman of the Council on Environmental Quality and
includes the following members:

Cabinet-level: Non-cabinet-level

e Secretary of State e Administrator of the

e Secretary of Defense Environmental Protection

o Secretary of the Interior Agency

e Secretary of Agriculture e Director of the Office of

o Secretary of Health and Management and Budget
Human Services e Administrator of the National

o Secretary of Commerce Aeronautics and Space

o Secretary of Labor Administration

o Secretary of Transportation e Director of National

e Secretary of Energy Intelligence

« Secretary of Homeland e Director of the Office of
Security Science and Technology

e The Attorney General Policy

e Director of the National
Science Foundation

e Chairman, Joint Chiefs of
Staff

e Assistants to the President for
National Security Affairs,
Homeland Security, Domestic
Policy, Economic Policy

e Employee of the Office of the
Vice President

(Committee on Ocean Policy)

The stated purpose of the Committee on Ocean Policy is to:

1. Coordinate the activities of executive departments and agencies regarding ocean-
related matters in an integrated and effective manner to advance the environmental,
economic, and security interests of present and future generations of Americans; and

2. Facilitate, as appropriate, coordination and consultation regarding ocean-related
matters among Federal, State, Tribal, and local governments, the private sector, foreign
governments, and international organizations. (Bush 2004)
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The Committee on Ocean Policy was scheduled to meet for the first time in early 2005 to
develop an 18-month work plan to address a number of the U.S. Ocean Commission’s
recommendations (Bush 2004).

The Committee on Ocean Policy established by President Bush differs from the National
Ocean Council recommended by the U.S. Ocean Commission in that the U.S. Ocean
Commission recommended that the National Ocean Council be independent from the Council
on Environmental Quality (see Figure 6). As a result of this structure, the Committee on Ocean
Policy is chaired by the Chairman of the Council on Environmental Quality whereas the U.S.
Ocean Commission recommended it be chaired by an “Assistant to the President”. In addition,
the U.S. Ocean Commission recommended the creation of an Office of Ocean Policy, or a
small dedicated staff for the National Ocean Council, whereas the Committee on Ocean Policy
has no such dedicated staff.

The Committee on Ocean Policy differs from the Interagency Oceans Council recommended
by the Pew Oceans Commission in that the Interagency Oceans Council was to be chaired by
the head of the new national ocean agency. In addition, the Pew Oceans Commission
envisioned the role of the Interagency Ocean Council would be to coordinate and oversee the
national ocean agency’s implementation of the National Ocean Policy Act (NOPA). Since
neither recommendation for the establishment of a national ocean agency nor passage of a
National Ocean Policy Act, the Bush Administration’s Committee on Ocean Policy differs
substantially from that recommended by the Pew Ocean Commission.

The Bush Administration’s proposed governance structure does not include a President’s
Council of Advisors on Ocean Policy recommended by the U.S. Ocean Commission. As a
result of the differing structure, state representatives will not have a direct advisory role to the
President.

Significant differences exist between the Bush Administration’s ocean governance structure
and that recommended by the Pew and U.S. Ocean Commission with respect to sub-
committees that report to the Committee on Ocean Policy. As these sub-committees may be
less relevant to federal/state coordination efforts, the reader is referred to pages 7 through 9 of
the U.S. Ocean Action Plan and Figure 7 below for more information (Bush 2004).
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mm—— Reporting Lines
= = Communication Lines

Figure 7: Coordinated Ocean Governance Structure established by the U.S. Ocean Action Plan
(ORAP=0cean Research Action Plan; NSC= National Security Council; PCC=Policy Coordinating
Committee) (Bush 2004)

c) Regional coordination

With respect to regional coordination, President Bush signed the Advance Ocean Stewardship
through Implementation of Cooperative Conservation Executive Order on August 26, 2004.
The executive order “directs Federal agencies that oversee environmental and natural
resource policies and programs to promote cooperative conservation in full partnership with
States, local governments, Tribes, and individuals” (Bush 2004). The Committee on Ocean
Policy is to ensure that this executive order is implemented.

2. Regional efforts to implement the Pew Oceans Commission and U.S.
Ocean Commissions’ recommendations.

At the regional level, there are several initiatives being developed to coordinate ocean
governance, including the Great Lakes, Northeast, Gulf of Mexico, West Coast, and the
Southeast (Joint Oceans Commission Initiative 2006). The Gulf of Mexico Alliance was
described as a case study of federal/state coordination in section V(D) of this report.

3. Fritz Hollings National Ocean Policy and Leadership Act (S. 2647)

The National Ocean Policy and Leadership Act was introduced in July 2004 by Senators
Hollings, Stevens, Inouye, and Greg. The Committee on Commerce, Science and
Transportation approved the bill as amended by substitute sponsored by Senators Hollings,
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McCain, Stevens, Inouye, Snowe, Breaux, Lautenberg, and Boxer (Committee on Commerce,
Science, and Transportation 2004). The bill addresses many of the recommendations of the
Pew Oceans Commission and U.S. Ocean Commission with respect to federal/state
coordination.

First of all, the bill sets forth a national ocean policy similar to that recommended by the Pew
Oceans Commission. Among other goals, the National Ocean Policy proposed in the bill seeks
to “protect, maintain, and restore the long-term health, productivity, and diversity of the ocean
environment” and to “ensure long-term responsible and sustainable use of fishery resources
and other coastal resources held in the public trust, using ecosystem-based management and
an adaptive approach” (Hollings 2004).

Second, the bill establishes NOAA, by statute, as the lead Federal ocean and atmospheric
agency and identifies its authorities, duties, and powers. The bill strengthens NOAA by
providing it with more budgetary and administrative autonomy by having the Office of
Management and Budget evaluate its budget proposal in the natural resource program and by
isolating the Administrator from political pressure by establishing a 5-year term for the office
(Committee on Commerce, Science, and Transportation 2004). Although this bill does not go
so far as to establish an independent oceans agency recommended by the Pew Oceans
Commission, it does address the U.S. Ocean Commission’s recommendation to strengthen
NOAA as the first step towards reorganization.

Third, the bill establishes a Council of Ocean Stewardship within the Executive Office of the
President. The Council would be composed of 3 to 5 members appointed by the President and
confirmed by the Senate. The Council members are to have expertise in ocean resource
issues and would serve full time. The Council would be responsible for improving Federal
interagency planning and budget coordination, among other functions (Hollings 2004). The
Council of Ocean Stewardship fulfills the role of the Interagency Oceans Council and the
National Ocean Council recommended by the Pew Oceans Commission and U.S. Ocean
Commissions, respectively. However, the Council of Ocean Stewardship differs from other
recommendations largely because the members are neither secretaries of departments nor
directors of independent agencies.

Fourth, the bill proposes the creation of a Presidential Panel of Advisers on Oceans,
Atmosphere, and Climate Change. The panel would be composed of not more than twenty-five
members, twenty-four of whom shall be non-federal employees. At least one representative
shall be nominated by a Governor from each of the coastal regions identified in the U.S. Ocean
Commission report. The Chairman of the Council on Ocean Stewardship (described above)
shall co-chair the panel with a nonfederal member designated by the President (Hollings
2004). The creation of this Presidential Panel of Advisers on Oceans, Atmosphere, and
Climate Change is very similar to the Council of President’s Advisors recommended by the
U.S. Ocean Commission.
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Of the recommendations regarding federal/state coordination from the Pew Oceans
Commission and U.S. Oceans Commission, the Fritz Hollings National Ocean Policy and
Leadership Act is largely silent on the issue of the creation of regional advisory councils.

4. National Oceans Protection Act of 2005 (S. 1224)

The National Oceans Protection Act of 2005 was introduced into the U.S. House of
Representatives on June 9, 2005 by Representative Boxer of California and co-sponsored by
Representative Lautenberg. With respect to federal/state coordination, the bill proposes a
National Ocean Policy, establishes NOAA by statute, creates a Council on Ocean Stewardship
and creates a Presidential Panel of Advisors on Oceans and Climate.

The National Ocean Policy proposed in this bill is nearly identical to the language used in the
Fritz Hollings National Ocean Policy and Leadership Act.

The bill establishes NOAA by statute and reorganizes NOAA around 3 functional areas: 1).
Assessment and prediction of ocean, coastal, and atmospheric conditions, 2). Management of
ocean and coastal areas and resources, and 3). Research and education of marine resources.

The bill proposes the creation of a Council on Ocean Stewardship within the Executive Office
of the President. The Council shall be composed of no more than 5 members who are
appointed and serve at the pleasure of the President but whose appointment requires Senate
confirmation. The purpose of the Council includes the coordination of activities among Federal
agencies and promotion of efforts to increase partnerships with coastal states.

A Presidential Panel of Advisers on Oceans and Climate is proposed as part of the National
Oceans Protection Act of 2005. The Panel would consist of not more than 25 members, one of
whom shall be the Chairman of the Council on Ocean Stewardship, and 24 of whom shall be
non-Federal members appointed by the President and at least 1 nominated by each Governor
from coastal regions. The Chair of the Council on Ocean Stewardship and a non-Federal
member appointed by the President shall co-chair the Presidential Panel. The purpose of the
Panel is to advise the President and Council on Ocean Stewardship on policy on a national
and regional basis (Boxer 2005).

The National Ocean Protection Act of 2005 has no provisions for the creation of regional
councils advocated by both the Pew Oceans Commission and U.S. Ocean Commissions.

As of June 2005, the bill was referred to the Senate Committee on Commerce, Science, and
Transportation.

5. Oceans Conservation, Education, and National Strategy for the 21%
Century Act (H.R. 2939)

The Oceans Conservation, Education, and National Strategy for the 21%' Century Act was
introduced in the U.S. House of Representatives on June 16, 2005 by Representative Weldon
of Pennsylvania and co-sponsored by Representatives Farr, Allen, and Saxton. With respect to
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federal/state coordination issues, the bill establishes a national oceans policy, establishes
NOAA as the lead ocean agency by statute, and creates a Committee on Ocean Policy.

The Committee on Ocean Policy proposed by the bill would be composed of cabinet-level
secretaries of ten agencies, directors of four departments, four coastal Governors, and the
Chair of the Council on Environmental Quality. The Secretary of Commerce shall Chair the
Committee on Ocean Policy.

The bill also proposes the creation of a Council of Advisors on Ocean Policy that would include
no more than 17 members appointed by the President and consisting of a member of a state,
tribal, or local government as well as representatives from the marine research, fisheries, and
non-governmental community, among others.

The bill also proposes the establishment of Regional Ocean Partnerships to provide for a more
“systematic communication, collaboration, and integration of Federal and State coastal and
ocean environmental and resource management efforts” (Weldon 2005). The Partnership shall
be composed of Federal and State representatives appointed by Federal agency heads and
Governor, respectively. A Citizens Advisory Committee comprised of nongovernmental
members of the public shall be established to advise the Regional Ocean Partnership. The bill
states that California would be part of the Pacific Ocean Region that also includes the states of
Washington and Oregon.

As of June 2005, the bill had been referred to both the House Resources Committee and the
House Science subcommittee on Environment, Technology, and Standards. The House
Resources Committee requested an executive comment from the Commerce Department.

6. National Oceanic and Atmospheric Administration Act (H.R. 5450)

The National Oceanic and Atmospheric Administration Act was introduced in the U.S. House of
Representatives on May 22, 2006 by Representative Vernon Ehlers of Michigan. The bill
establishes, by statute, the mission and functions of the NOAA (Ehlers 2006). However, it
does not address the 3 core functions of NOAA recommended by the U.S. Ocean

Commission: 1). Assessment and prediction of ocean, coastal, and atmospheric conditions, 2).
Management of ocean and coastal areas and resources, and 3). Research and education of
marine resources. As of May 2005, the National Oceanic and Atmospheric Administration Act
was referred to the House Resource Subcommittee on Fisheries Conservation, Wildlife and
Oceans.

7. Joint Ocean Commission Initiative

In order to catalyze efforts for implementation of their recommendations, members of both the
Pew Oceans Commission and U.S. Ocean Commissions decided to form the Joint Ocean
Commission Initiative (JOCI) in late 2004. The JOCI is guided by a ten-member Task Force,
five from each Commission, led by Admiral James Watkins and Mr. Leon Panetta, chairs of the
U.S. Commission and Pew Oceans Commission, respectively (Joint Oceans Commission
Initiative 2006).
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California Marine Life Protection Act Initiative
Improving Coordination among

State and Federal Agencies with MPA Responsibilities
November 8, 2006

In March 2006, ten members of the U.S. Senate asked the JOCI to advise them on the ten
most important actions Congress should take to implement the recommendations of the JOCI.
In June 2006, the JOCI responded to the Senators by publishing From Sea to Shining Sea:
Priorities for Ocean Policy Reform (Joint Oceans Commission Initiative 2006).

With respect to federal-state collaboration, the JOCI advocates for:
1). Passage of a National Ocean Policy Act using language almost identical to the Fritz
Hollings National Ocean Policy and Leadership Act described above.

2). Establishment of NOAA in law and Congressional oversight of the Administration’s
implementation of the U.S. Ocean Action Plan for interagency coordination. Congressional
oversight would include requiring the Administration to prepare a progress report of the
Committee on Ocean Policy. Based upon the results of the progress report, Congress may
codify a permanent federal coordinating committee with staff support provided by the Office of
Ocean Policy, call upon the President to select an Assistant to the President, and establish a
nonfederal Council of Advisors.

3). Legislation to create a national framework to support regional approaches which may
include the creation of regional governance entities with a mix of federal and state
representatives, formation of citizens’ advisory committees, and the development of regional
ocean strategic plans.
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Table 8: Comparison of Pew Ocean, U.S. Ocean C:

Bush Admi

recommendations with respect to federal-state coordination of ocean resource management

's Ocean Action Plan, and the Joint Ocean Commission Initiative's

of

regarding

of ocean resources

Recommendations

Pew Ocean Commission (2003)

U.S. Ocean Commission (2004)

Bush Administration's Ocean
|Action Plan (2004)

Joint Ocean Commission Initiative
(2004)

1. Enact a National Ocean Policy
|Act

“address geographic and institutional
(fragmentation by providing a unifying
set of principles and standards for
|governance; establishes processes to
improve coordination among
|governments, institutions, users of
locean resources, and the public; and
provides adequate funding to
accomplish these goals”

not addressed

not addressed

"Congress should acknowledge in
legislation the importance of oceans to
the nation's economic and ecological
health and adopt a national policy to
protect, maintain, and restore marine
ecosystems so that they remain
healthy, resilient, and able to deliver
the services people want and need".

2. Consolidate government

National Oceans Agency

locean resources

Department of Nalural Resources (3-
phased approach includes 1
strengthening of NOAA, 2.
consolidation of agencies with ocean
responsibilities, 3. creation of
Department of Natural Resources)

7l phase: Introduction of the NOAA
Organic Act (H.R. 4607) for passage
in 109th Congress. 2nd phase:
strengthening and possible
consolidation of other agencies with
ocean or coastal responsibilities.

NOAA Organic Act

tobe

- NOAA

- Ocean Minerals Program of the
Minerals Management Service
(Department of Interior)

* Marine mammal and seabird
programs of the U.S. Fish and Wildife
Service (Department of Interior)

- Chesapeake Bay Program and
National Estuaries Program,

2a.
consolidated

rotection Agency
(EPA)

- Coastal and Marine Component of
EPA's Environmental Assessment and
Monitoring Program

- Aquaculture programs for marine
species at the U.S. Department of
|Agriculture

- Shoreline protection activities of the
|Army Corp of Engineers.

Potential agencies/departments are to
be recommended by the National
Ocean Council and the President's
Council of Advisors on Ocean Policy

not addressed

Congress to work with the
|Administration to identify and act upon
opportunities to improve federal
agency coordination on ocean and
coastal issues

3. Establish a Permanent
Interagency National Oceans.
Council

interagency Ocean Council

National Ocean Council

Commitiee on Ocean Policy within the,
Council of Environmental Quality

Congressional oversight of Bush
Administration's Committee on Ocean
Policy. If needed, pass legislation to
create a permanent federal
coordinating committee with staff
support provided by an Office of
Ocean Policy in Executive Office of
the President.

3a. Membership

~ Secretary of the Interior
- Administrator of the EPA

- Secretary of State

- Secretary of Defense

- Secretary of Agriculture

- Secretary of Transportation

- Secretary of Homeland Security

- Director of the Office of Management
and Budget

 Director of the National Science
Foundation

- Other department and agency heads
who from time to time are directed by
Ithe President to attend.

Cabinel secretaries of depariments
and directors of independent agencies
lwith relevant ocean- and coastal-
related responsibilities

~ Secretaries of Stale, Defense,
Interior, Agriculture, Health and

man Services, Commerce, Labor,
Transportation, Energy, Homeland
Security
- The Attorney General
- Administrator of the EPA
-« Director of the OMB
- Administrator of the NASA
- Director of National Intelligence
- Director of the Office of Science and
| Technology Policy
- Director of the National Science
Foundation
- Chairman, Joint Chiefs of Staff
- Assistants to the President for
National Security Affairs, Homeland
Security, Domestic Policy, Economic
Poli

olicy
- Employee of the Office of the Vice
President

not addressed

3b. Chairmanship

Head of National Oceans Agency

[Assistant to the President

Chair of CEQ

Congressional oversight of Bush
|Administration's Committee on Ocean
Policy. If neccesaary, Congress to
pass legislation establishing an
|Assistant to the President as Chair of
the permanent federal coordinating
comittee.

3c. Purpose

“provide well-structured interagency
coordination on oceans issues and
resolve interagency disputes on NOP:

"oversee all existing and new ocean
and costal-related interagency
and effort:

Coordinate activities of Federal
agencies and departments and to

implementatio

faciliate among Federal,
State, Tribal, and local governments,
the private sector, foreign
governments, and international
organizations

“oversee the federal governments
implementation of a national ocean
policy, resolve interagency disp
and coordinate ocean budgets”

4. Establish a Pre:

lental Council

not addressed

Presidential Council of Advisors

not addressed

Congressional oversight of Bush
|Administration's Committee on Ocean
Policy. If needed, pass legislation to

5d. Geographic scale

management councils but may be
modified in the future

fisheries management councils

[of Advisors create a nonfederal Council of
|Advisors.
n/a Governors of coastal states and other [n/a not addressed
appropriate state, territorial, tribal and
local government representatives; and
. individuals from the private sector,
4a. Membership research institutions, and non-
governmental organizations
n/a Co-chaired by the Assistant to the n/a not addressed
4b. Chairmanshil President and a nonfederal members
b. Chalrmanship of the Council
a [Advise the President on oceanand | n/a "to provide advice on ocean and
coastal policy matters coastal issues”
4c. Purpose policy
- - Established by statute [Voluntary not addressed Congress should pass legisiation (o
5. Establish Regional Ocean create a regional governance entity
Councils
Foderal, state and trbal Fiexibie a Approximately 20-25 members with
representatives mix of federal and state
representatives. Advised and
5a. Membership supported by citizen advisory councils
5b. Cl not addressed not addressed n/a not addressed
Develop and oversee the Facilitate more coordinated and /a Develop regional strategic ocean
56. P implementation of regional ocean collaborative approaches to realizing plans
c. Purpose |governance plans opportunities and addressing
concerns in the region
Initially through regional fisheries. Similar to those of the current federal |n/a not addressed

6. Improve Federal Agencies’
Regional Coordination and Adopt
Common Federal Regional
Boundaries

not addressed

[Through executive order direct NOAA,
EPA, USACE, DOI, and USDA to
improve regional

The Advance Ocean Stewardship
through Implementation of
c tive C: 3

[Formation of a task force to consider
permanent consolidation of regional
boundaries

Executive
Order on August 26, 2004 “directs
Federal agencies that oversee
environmental and natural resource

governments, Tribes, and individuals™

“Congress should call upon the
President to direct federal agencies to
identify opportunities to further
coordinate existing programs and
activities to assist and support more
effective implementation of regional
approaches.”

7. Establish Regional Ocean
Information Programs and Regional
Ecosystem Assessments

ot addressed

Governors to select an entity to carry
out research, data collection, info
development and outreach. NOAA and
EPA to coordinate development of
assessments and CEQ to revise
INEPA guidelines to include
assessments.

ot addressed

not addressed




Table 9: Comparison of efforts to implement the Pew Ocean and U.S. Ocean C: r

Efforts to implement the Pew and U.S. Ocean Commissions’ Recommendations

Recommendations

Fritz Hollings National Ocean Policy
and Leadership Act (S. 2647) 2004

National Oceans Protection Act of
2005 (5. 1224)

Oceans Conservation, Education,
and National Strategy for the 21st
Century Act (H.R. 2939) 2005

National Oceanic and Atmospheric
Administration Act (H.R. 5450) 2006

3a. Membership

President and confirmed by the
Senate. Members serve at the
pleasure of the President. The Council
members are to have expertise in
ocean resource issues and would
serve full time.

appointed and serve at the pleasure of
the President but whose appointment
requires Senate confirmation.

- Secretary of the Interior
- Administrator of the EPA

- Secretary of State

- Secretary of Defense

- Secretary of Agriculture

- Secretary of Transportation

- Secretary of Homeland Security

- Secretary of Education

+ Secretary of Health and Human
Services

+ Director of the Office of Management
and Budget

+ Director of the NSF

- 4 State Governors appointed by
National Governors Association

- Administrator of NASA

+ Chair of the National Research
Council Governing Board

+ Chair of the Council on

Quality

Similar to thal recommended by the _|Nearly identical to the language used |"protect, maintain, and restore the __|not addressed
Pew Oceans Commission, for in the Fritz Hollings National Ocean health of marine ecosystems..."
example “protect, maintain, and Policy and Leadership Act.
restore the long-term health,
productivity, and diversity of the ocean
environment” and to “ensure long-term

1. Enact a National Ocean Policy |responsible and sustainable use of

Act fishery resources and other coastal
resources held in the public trust,
using ecosystem-based management
and an adaptive approach”.
NOAA Organic Act (OMB to evaluate |NOAA Organic Act and organizes [NOAA Organic Act NOAA Organic Act
its budget proposal i the natural [NOAA around 3 functional areas: 1)

) resource program and establishment ~[Assessment and prediction of ocean,
[2- Consolidate government of a 5-year term for the Administrator). |coastal, and atmospheric conditions,
for 2). Management of ocean and coastal
locean resources areas and resources, and 3
Research and education of marine
resources.
not addressed not addressed Marine mammal management not addressed
currently under jurisdiction of USFWS
2a. Agencies/departments to be
consolidated

Coundil of Ocean Stewardship within _|Coundil on Ocean Stewardship within_|Committes on Ocean Policy ot addressed
Ithe Executive Office of the President |the Executive Office of the President

3. Establish a Permanent

Interagency National Oceans

Council
316 5 members appointed by the |No more than 5 members who are |- Secretary of Commerce a

4a. Membership

ltwenty-four of whom shall be non-
federal employees. At least one
representative shall be nominated by
a Governor from each of the coastal
regions identified in the U.S. Ocean
Commission report.

'whom shall be the Chairman of the
Council on Ocean Stewardship, and
24 of whom shall be non-Federal
members appointed by the President
and at least 1 nominated by each
Governor from coastal regions.

by the President and consisting of a
Imember of a state, tribal, or local
government as well as representatives
from the marine research, fisheries,
and non-governmental community,
lamong others

not addressed not addressed Secretary of Commerce n/a

3b. Chairmanship
Improve Federal interagency planning [Coordination of activities among Includes facilitatation of interagency n/a
and budget coordination, among other |Federal agencies and promotion of  |coordination and advancement of
Ifunctions efforts to increase with ystem-based of

3c. Purpose coastal states. Regional Ocean Partnerships
Presidential Panel of Advisers on A Presidential Panel of Advisers on Council of Advisors on Ocean Policy [not addressed
Oceans, Atmosphere, and Climate  [Oceans and Climate

it Change
lof Advisors

Not more than twenty-five members, ~ [Not more than 25 members, one of No more than 17 members appointed [n/a

4b. Chairmanship

[The Chairman of the Council on
Ocean Stewardship and a nonfederal
member designated by the President

Chair of the Council on Ocean
Stewardship and a non-Federal
member appointed by the President

not addressed

[To advise and assist the President
and the Chairman of the Ocean

[Advise the President and Council on
Ocean Stewardship on policy on a

[Advise the President, National Oceans

n/a

6. Improve Federal Agencies’
Regional Coordination and Adopt
Common Federal Regional
Boundaries

|Advisor, and Committee on Ocean
4c. Purpose Stewardship Council on ocean policy  |national and regional basis Policy
matters.
- - ot addressed ot addressed Regional Ocean Partnerhips. Cilizens |not addressed
goﬁ‘:i'l’:s“ Regional Ocean Advisory Council to advise Regional
Ocean Partnerships.
n/a n/a INOAA, DOI, EPA, USDA, USACE, n/a
DOD, DHS, DoC, other federal
agencies as needed (including ED of
52. Membership regional fisheries management
council) ; representative of State
agency; Inland state appointee; local
gov't representative
5b. CI n/a n/a not addressed n/a
na na To develop Regional Ocean Strategic |n/a
Plans
5c. Purpose
Wa a Paciic Ocean Region (CA, OR, WA) _[/a
5d. Geographic scale
not addressed not addressed not addressed not addressed

7. Establish Regional Ocean
Information Programs and Regional
Ecosystem Assessments

ot addressed

ot addressed

ot addressed

ot addressed

with respect to federal-state coordination
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